United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


JOINT APPENDIX 


United States Court of baste 


For tHe District or CoLUMBIA Circuit 
No. 14,357 


INTERNATIONAL BroTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WaAREHOUSEMEN & HELPERS OF AMERICA, Locat Union 
No. 310, Petitioner, 





' Vv. 
NationaL Lasor Retations Boarp, Respondent, 
AND 


SHamrock Darry, Inc. Intervenor. 


=58 


NationaL Lazsor Rexations Boarp, Petztioner, 
Vv. 


Swamrock Darry, Inc., Respondent. 





On Petition to Review and on Petition for Enforcement 
of an Order of the National Labor Relations Board 


United States Court of Appeals 
| For the 


District of Columbia Circuit 


FILED «JUL 1 6 1958 


PRINTED BY RANSDELL, INCORPORATED, 


"er 








Excerpts from Transcript 


Exhibits: 
General Counsel’s Exhibit 6 
General Counsel’s Exhibit 7 
General Counsel’s Exhibit 8 
General Counsel’s Exhibit 17 
General Counsel’s Exhibit 24 
General Counsel’s Exhibit 33 (Art. VII) 
Respondent’s Exhibit 1 
Respondent’s Exhibit 6 
Respondent’s Exhibit 12 


Board’s Decision and Order 


Intermediate Report and Recommended Order 


Prehearing Conference Stipulation 


Order Approving Stipulation 





United States Court of Appeals 


For THE District or CoLumsBia Circurr 
No. 14,357 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WaREHOUSEMEN & Hetpers or America, Locat Union 
No. 310, Petitioner, 


Vv. 
NationaL Lazor Rextations Boarp, Respondent, 
AND 


SHamrock Darry, Inc. Intervenor. 


No. 14,411 


NationaL Lazsor Rexations Boarp, Petitioner, 
v. 


SHamrock Dairy, Inc., Respondent. 


On Petition to Review and on Petition for Enforcement 
of an Order of the National Labor Relations Board 


JOINT APPENDIX 














3 


1 


EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
BEFORE THE NatrionaL Lasor Revations Boarp 
Twenty-First Region 


In the Matter of: 


Ssamrock Dairy, Inc., SHAMROCK 

Darry or PHoenrx, Inc., anp SHam- 

rocK Mitk Transport Co. 

Case No. 21-CA-2292 
and se 

INTERNATIONAL BROTHERHOOD OF 

TEAMSTERS, CHAUFFEURS, WARE- 

HOUSEMEN AND HELPERS OF AMERICA, 

Locat Union No. 310, AFL-CIO 


33 
PRESIDENT MecCLELLAND 


we * * * * * e « 

Q. (By Mr. Cherry) Does Mr. Stafford oversee person- 
nel work of Mr. Boyce? A. No. Mr. Boyce is general 
manager of Transport Company, responsible for hiring, 
firing, and the operation of that company. 

Q. Mr. Charles Lacey is secretary of Shamrock Milk 
Transport, is that correct? A. Yes, he is. 

Q. Does he hold a position with Shamrock Dairy, Inc.? 
A. Yes, he is an employee of Shamrock Dairy, Inc. | 

Trial Examiner: Off the record. 

(Discussion off the record.) 

Trial Examiner: On the record. 

Q. (By Mr. Cherry) I think you testified Charles Lacey 
was also employed by Shamrock Dairy, Inc.? A. Yes, he is. 

Q. What is his position with them? A. He is liaison 
officer. 
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Q. And just what does he do, sir? Suppose we limit our- 
selves to 1955. What did he do during 1955? A. 1955? 

Q. For Shamrock Dairy, Inc. A. Prior to the inception 
of the independent contractor plan, he was credit manager 
with our company, and subsequent to that he was liaison 
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officer for the company, and in the dealings with independ- 
ent distributors. 

Q. In other words, he was supposed to be the principal 
contact man between the company and the independent dis- 
tributors? <A. Yes. 

Q. He also still performs some credit work, did he not? 
A. Well, he performed it in this way: If he was requested 
by the independent contractor, he would attempt to check 
on the credit of any customer for him. 

Q. Well, he still does that, doesn’t he, to some extent, if 
he is requested to do so? A. If he is requested. If they 
ask him for advice, he will give it to them. 

Q. And Frances McClelland is your sister. She is treas- 
urer, is she not, of Shamrock Milk Transport? <A. She is. 

Q. What are the duties and functions of Mr. W. J. Parker 
in connection with the Shamrock Dairy, Inc.? What are his 
duties? What does he do? His title is secretary-treasurer. 
A. Prior to July 14? 

Q. 1955. A. In 1955? Mr. Parker is interested in the ad- 
vertising of Shamrock Dairy Products, in the wholesale 
sales of the company, in the operation of the garage, a por- 
tion of our business in the handling of the finances of the 
company. 
e * * cd * ® s e 


73 
HOWARD GRANT 


a witness called by and on behalf of General Counsel, being 
first duly sworn, testified as follows: 





Cross Examination. 


Q. (By Mr. Kleindienst) Among other things, at that 
meeting, didn’t you tell them to use their own conscience in 
the matter and take these contracts to their attorney and 
decide for themselves what action to take with respect to 
their own interests? 


e e & * & e = @ 
The Witness: Yes. I think there was some discussion. 
We asked them to take it to the statisticians and attorneys 


and determine the legality of the contracts, as to whether 
or not the so-called contracts would be to the best of their 
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interests, if they so desired. 


Q. When you say “we” gave that advice, you are talking 
about— A. Talking about the Union. 


Q. Talking about the Union? A. That means— 
Q. Yourself? A. That is correct. 


Q. Do you recall saying to them in such a conversation, 
to take it to their attorney and decide for themselves what 
action they should take in respect to their own interests? 


417 
ROBERT JOSTICE, JR. 


a witness called and on behalf of General Counsel, having 
been previously duly sworn, testified as follows: 
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Cross Examination. 


Q. (By Mr. Kleindienst) Mr. Jostice, as an employee of 
the dairy, when you were a retail route man before you 
purchased one of these routes, the dairy owned the truck 
you operated? A. That is correct. 

Q. They paid for the gas and oil? A. That’s right. 

Q. You regarded yourself as an employee of that com- 
pany under a union contract, is that correct? A. That is 
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correct. 

Q. If your supervisor told you what to do, you would do 
it, would you not? A. Yes, sir. 

Q. You were a good employee, weren’t you? A. That’s 
right. 

Q. And you sold milk on your route as an employee and 


were paid for that, is that correct? A. That’s correct. 

Q. And you had a vacation provision in your collective 
bargaining contract, as an employee; isn’t that correct? 
A. That’s correct. 

Q. Now, you testified you had some conversation with 
Mr. Stafford pertaining to the manner in which you took 
care of your money, isn’t that correct? A. That is correct. 

Q. That was the purpose of those conversations, appar- 
ently, with Mr. Stafford; that is why he initiated them, 
isn’t that correct, about getting the money in; isn’t that 
what you testified? A. That’s right. 

Q. I believe you testified with respect to the operation of 
your business as an independent contractor, some of your 
customers paid by check; isn’t that correct? A. That is 


481 
correct. 


Q. And some paid checks to you in your name? A. A 
few. 
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Q. And others made checks payable to the dairy? A. 
That’s right. 

Q. Did you ever at any time request any customers who 
were making checks payable directly to the dairy to make 
them payable directly to you, instead? A. No, sir, always 
had it the other way around. 

Q. Did you instruct them how to make the checks? A. If 
they asked me. 

Q. If they asked you to whom to make them, you said to 
the dairy? A. That’s right. 

Q. It was more convenient to have all of them to the 
dairy? A. Yes, sir. 

Q. With respect to handling your account and the pur- 
chase of your products A. Yes, sir. 

Q. But the checks going into the dairy would be credited 
against your purchases of milk from the dairy? A. That’s 
right. 

Q. With respect to the operation of a business like this, 
as an independent contractor, you realize, as a starting 
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point, you had to pay for the products; isn’t that correct? 
A. That’s right. 

Q. And you had to buy them from the dairy and resell 
them to your customers, isn’t that correct? A. That is 
correct. 

& & e & & ia 
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Q. You probably know, as a result of your experience in 
this business as an independent distributor, if you went out 
in your territory and sold milk two cents a quart more than 
Carnation is selling for, in a short period of time you would 
lose a lot of business. A. Yes, sir. 

Q. Probably lose all of it. A. I did. 

Q. If you went out in that territory and sold at two cents 
a quart less than Carnation sells milk for now, you could 
probably start all over again. A. That is correct, sir. 
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Q. So, when there was a price change, as you testified 
here, when the dairy had the price it had to pay increased, 
to meet that they would pass that increase on to you? A. 
That’s right. 

Q. Of two cents a quart. A. Whatever it was. 

484 


Q. Then, you, in turn, passed that price increase to your 
retail customers? A. That is correct. 

Q. That is: what Carnation, Bordens and Websters and 
all the dairies did? A. That’s right. 


485 


Q. When a person owns a business, whether a retail milk 
route, a service station, or any other kind of business, the 
prime thing he is concerned with is revenue, isn’t that cor- 
rect? A. That’s right. 

Q. Sales and profits. A. Sales and profits. 


Q. Or losses. Did you have a bookkeeper or somebody 
who kept track of your books so you would know what your 
profit was? A. For a while. 

Q. Who was that? A. Harold Gage. 

Q. Was he connected with the dairy? A. Yes, sir, inde- 
pendent distributor. 

486 


Q. Mr. Gage had some background as an accountant, did 
he? A. I believe so. 

Q. He was! doing that, keeping the individual books of 
distributors for several of them? <A. That is correct. 

Q. He did charge you for that service? A. That’s right. 

Q. From time to time he did give you a profit and loss 
statement? A. That’s right, at the end of the month. 

Q. Showing purchases, sales, depreciation on the truck, 
insurance and all those things that go into a profit and loss 
of a business? A. Not quite as detailed as that. 

Q. It was a profit and loss statement? A. That’s right. 

Q. That was used partly by you for calculation of your 
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income tax? A. And the state tax. 

Q. And the state tax. A. Sales tax. 

Q. When you were an employee for Shamrock Dairy, 
they withheld your income tax? A. That is correct. 

Q. After you purchased this business, you were respon- 
sible for those taxes, yourself, isn’t that correct? A. That 


is correct. 


Q. (By Mr. Kleindienst) Mr. Jostice, as an employee, 
you took that truck to the plant each night when you were 
through? A. That’s right. 

Q. As I understand from the testimony of Mr. Pry and 
Mr. Towell and other witnesses in this proceeding, you, as 
an employee, it was understood, you would make so many 
solicitations each day, isn’t that correct, five a day? A. 


That is approximately correct. 
Q. That is the instruction you received as an employee? 
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A. That’s right. 

Q. And you were checked up, as I understand your previ- 
ous testimony, from time to time as to whether or not you 
had made those solicitations? A. That is right, sir. 

Q. When you were an employee all the drivers wore 
standard uniforms, didn’t they, which they got from Haskell 
Linen Supply? A. That’s right. 

Q. Which had the medallion of the company on there, 
with the name? A. Yes, sir. 

Q. And you paid one half and the company one half? 
A. That’s right. 

Q. When you bought your business, you continued with 
Haskell Linen Supply for a while? A. That’s right. 

Q. And you paid for it all? A. That’s right. 

Q. When Haskell Linen went too high, you made other 
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arrangements forauniform? <A. That’s right. 
Q. When you were an employee, no one could ride on 
that truck who wasn’t an employee, could they? A. What? 
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Q. When you were an employee? A. That’s right. 

Q. You were instructed that no other person could ride 
on that truck? A. That’s correct. 

Q. You were also instructed as to the care and manner in 
which you operated the truck, isn’t that correct? A. That’s 
right. 

Q. I believe you testified, after you became an independ- 
ent distributor, you observed other guys were taking their 
trucks home|and you thought you would take yours home? 
A. That’s right. 

Q. And youdid? A. Yes, sir. 

Q. Nobody said anything about it? A. Not taking it 
home. 


Q. (By Mr. Kleindienst) During the time you were an 
independent contractor you never, yourself, attempted to 
get your public liability insurance coverage with your own 
insurance agent, did you? <A. Let’s put it this way: I was 
going to when this other was up. 

Q. When the other policy wasup? A. Yes. 

Q. You understood you had a perfect right to do so? 
A. That’s right. 
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Q. (By Mr. Kleindienst) Mr. Jostice, do you recall there 
having been employed a system at the dairy with respect to 
the sales promotion men, after the institution of this plan, 
whereby the independent distributors could designate the 
name of the sales promotion man they would like to ride 
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with them? Do you ever recall seeing such forms on the 
bulletin board? A. There was a form on the bulletin 
board, yes, sir. 

Q. And— A. Any man could take any sales promotion 
man he wanted. 

Q. Any one he wanted? <A. That’s right. 

Q. By putting his name on the board, designating which 
he wanted, isn’t that correct? A. That is correct. 

Q. Did you ever employ that notice on the board to make 
a request for a sales promotion man? A. No, sir. 


? * * at * * * 
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Q. When these complaints would come in, after you be- 
came an independent distributor, they would merely be 
relayed to you by the girl at the switchboard or somebody? 
A. That’s right. 

Q. They just told you a certain customer had a com- 


plaint, so that you were informed of the fact of the matter, 
isn’t that correct? A. That is correct. 


. . * * sd 
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Q. You had your name on your truck, which said, “Owned 
and operated,” something like that? A. That is correct. 
Q. And gave your name? A. That is correct. 
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Q. Robert Jostice, owner, or Bob Jostice? A. Bob 
J ostice. 

Q. That was conspicuously displayed on your truck? A. 
That’s right. 

Q. So that, anybody seeing you drive that truck, would 
know it was your truck? <A. That’s correct. 

Q. Mr. Jostice, after you became an independent dis- 
tributor, when you finished delivering the milk to your 
customers on a route, if you didn’t want to make any solici- 
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tations that day, you would go home, do whatever you 
wanted to, isn’t that correct? A. That’s correct. 

Q. So that, after you made your actual deliveries to take 
care of your customers, you considered your time your 
own? A. That‘s right. 

Q. To do what you pleased? A. That is what I thought. 

Q. When you had finished with your route, as an inde- 
pendent contractor, after you started taking your truck 
home, would you just take your truck home on occasion or 
did you ever just finish delivering the last delivery, then go 
home with the truck? A. Yes, sir. 3 

Q. And then when you got home, the day’s work was 
over, as far as you were concerned? A. That is right. 


Q. When you were an employee, after you finished mak- 
ing deliveries and making the required number of solicita- 
tions, and staying out in the field until the time you were 
told to come in, then you had to bring your truck back to 
the plant, isn’t that correct? A. That is correct. 

Q. Then that would be the end of the day, isn’t that cor- 
rect, as anemployee? A. Oh, yes. 

Q. You would drive your truck back to the plant? As an 
employee, that time was generally about the same time— 
A. I don’t follow you. 

Q. You would get back to the plant, as an employee, 
about the same time of day? <A. Yes, sir. 

Q. You would have solicitations to make and, as I under- 
stand from the testimony here, the men were instructed not 
to report back until a certain time? A. That is correct. 

Q. That is when you would come back and put up the 
truck and go on home, isn’t that correct? A. Yes, sir. 


504 


Q. Did you procure from the city of Tucson a sales tax 
license or a pedlar’s license? A. That is correct. 
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Q. You paid for that license, yoursud? A. That’s cor- 
rect. 


s * * cd & s 2 a 


Q. It was only after you purchased this business that you 
went down and got the license as a pedlar? A. We had to. 
Q. Thatisthelaw? A. Yes, sir. 
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Q. And you also procured a sales tax license, didn’t you? 
A. Yes, sir. 

Q. A privileged license tax from the state of Arizona? 
A. Correct. 

Q. You would also show in these bookkeeping records of 
Mr. Gage the payment of a sales tax on sales by you and 
your products? A. That is how we found out, through 
what we had paid. 

Q. That was one of the costs of your doing business, 
wasn’t it? A. Correct. 

Q. And you made a return and paid the tax? A. That’s 
right. 


Q. (By Mr. Kleindienst) Mr. Jostice, for the year 1955 
you were an independent distributor, for the months of 
September, October, November and December; isn’t that 
correct? A. That is correct. 

Q. You bought your route August 31st or 21st? A. Au- 
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gust 31st. 

Q. You calculated, did you not, at the end of the year 
1955, for the four months you operated as an independent 
business man, what your net profit was for that period ? 
A. That’s right. 

Q. You reduced that down, the dollar figure of what your 
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net profit was, isn’t that correct, after excluding all ex- 
penses, depreciation— A. Oh, yes, sir. 

Q. Mr. Gage gave you a statement, as your bookkeeper, 
showing how much money you made for the four months? 
A. Mr. Gage wasn’t my bookkeeper that long, to give me a 
statement. 

Q. Did you have another bookkeeper? A. No, sir, kept 
my own. 

Q. Youkept yourown? A. Yes, sir. 

Q. Did your wife assist you in any way in keeping your 
books? <A. Yes, sir. 


545 
NORMAL P. McCLELLAND 


a witness recalled under Section 43-B by General Counsel, 
having been previously duly sworn, testified further as 
follows: 


Further Cross Examination. 


548 


Q. (By Mr. Cherry) Now, the other day when you were 
on the stand, Mr. McClelland, I think you agreed to pro- 
duce the names of those so-called independent drivers that 
did not sign notes for the purchase of their routes. Do you 
have that information for us now? A. I believe I do. The 
men were Harold Martin— 

Q. Harold? A. Harold Martin, Ralph Booth, Robert 
Huckleberry. 


549 


Q. Is that all, sir? A. Those three, yes. 
Q. And how did they handle the financing of their routes? 
A. They paid for the assets of the business, cash. 





15 


552 


Q. Some of the drivers received portions of their retire- 
ment money in cash, other portions were applied to the 
purchase of the routes, is that correct? Is that what you 
mean? A. No, sir. I mean that all got the money back, 
according to my understanding, from the trust department 
of the bank, in cash. What they did with it after that was 
up to them. 


* * 


Q. What was said at this time, Mr. Vogler, and by whom? 

A. Well, Mr. Lacey told the fellows what my circum- 
stances was, that I was, oh, approximately 5 or $600 short, 
my credit balance, and—he claimed I had my hand in his 
pocket, I was short in my credit balance, I had my hand 
in his pocket. 

Q. In whose pocket? A. Mr. Lacey’s pocket. And he 
was asking the fellows to get together, see what they 
thought ought to be done. He thought I should sell the 
route back to the company. 

He asked me, too, why I had not turned in $180 I had at 
the previous meeting. 

I told him he had the balance, I was waiting to see what 
he would do with it before I turned the money in to the 
credit balance. 

So he told me, he said the reason I would not return the 
$180 credit balance was because I knew if I did they would 
fire me. 

I asked him—I said, “Fire me, Charlie.” I thought I was 
supposed to be an independent distributor. 

Charlie Brown repeated, “You don’t mean fire him, do 
you, Mr. Lacey?” 

Lacey said, oh, he was sorry, that was just a figure of 
speech. 

Q. What else was said, if you recall, at that time? 
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A. Well, the drivers seemed to think I should be given 
a chance to bring my credit balance up. It was argued back 
and forth, and finally got rather hot, and broke up, nothing 
settled that day. I said I would not sell the route back, said 
I wasn’t going to sell the route back that easy. 

Q. Was anything said about stopping at cafes? A. Yes, 
there was. 

Mr. Stafford said I was seen all the time downtown be- 
fore 1:00 o’elock, which I denied. 

He said, “Well, I saw you at the Bank of Douglas before 
1:00 o’clock.” 

I said, “That’s right. I had business at the Bank of 
Douglas.” 

He said he saw me at the M.P. Cafe before 1:00 o’clock. 
I told him, “Yes,” that was true, “I was there before 1:00 
o’clock.” 

He claimed I was always the first man at the plant, al- 
ways in before 1:00 o’clock. 

Q. Was anything said about the emergency clause of the 
contract? <A. Yes, sir, there was. 

Q. What was said and by whom in that regard? A. Mr. 
Lacey, he was going to use the emergency clause to buy 
back my route, claimed it was an emergency because I was 
short in my credit balance. 


616 
RAUL CARPEN GARCIA 


a witness called by and on behalf of General Counsel, being 
first duly sworn, testified as follows: 


Direct Examination. 


Q. Now, since you bought the route, you have paid for 
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your maintenance on the truck, and your gas and oil, and 
your income is computed differently than before? A. Yes, 
sir. 

Q. Now, in the method of serving your customers and the 
operating of your route, is there any difference between 
when you worked as an employee and since you have been 
working as an independent distributor? If there is, tell us 
what the differences are. A. They had a very good route 
set up for me. I kept it that way. The only difference now, 
I feel I own my own business, just run it the same way I 
used to. 


Q. (By Mr. Cherry) Now, on large charge accounts, how 
are they handled? A. Well— 

Q. Large concerns you delivered to here in town, whole- 
sale? A. Just, I turn them in the office, they give me 
eredit, just like cash, turn it in to my credit balance as 
cash, 

Q. Was that the same when you operated as an em- 
ployee? A. The only difference now, I am responsible if 
the customer doesn’t pay. It is my business. 


630 


Q. (By Mr. Cherry) Since you have been working as a 
so-called independent contractor, you buy your milk at a 
certain price and sell it at a certain price? A. That’s 
right. 

Q. And you get the difference, is that right? A. That’s 
right. 

Q. So the more products you sell, the more money you 
make? A. Absolutely. 

Q. Has your truck ever broken down since you have 
been an independent contractor? Flat tire. 
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Q. What happened? What did you do? Do you carry a 
spare? A. No, called the Apache Tire Company. They 
have a spare. 

Q. They have a spare for you? <A. Yes, we had an 
agreement, if we gave them business—we talked to the as- 
sociation—if we gave them business, they would have a 
spare for our trucks. 

Q. Did they bring the spare and take your flat back and 
repair it? <A. Yes. 

Q. Did you pay for that? A. Yes. 

Q. You paid Apache Tire Company? A. Apache Tire 
Company. 

Q. Directly, yourself? A. Myself. 


633 


Cross Examination. 


635 


Q. Since you have become an independent contractor, do 
you always start out at 5:00 o’clock? A. Oh, no, whenever 
I don’t feel like it, if I am late it is my business, nobody 
says anything. 

Q. If you want to sleep an hour or an hour and a half, 
that is your business, you go ahead and do it? A. That is 


right. 

Q. When you were an employee, with respect to the op- 
eration of your truck, the company rules prohibited any- 
body else riding that truck execept company employees? 
A. That’s right. 

Q. Since you have been an independent contractor, you 
can have anybody on that truck you want to? A. That is 
true. 

Q. And you do with that truck what you want to, isn’t 
that right? That’s right. 
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Q. Did you have a supervisor when vou were an em- 
ployee? A. Yes, I did. 

Q. Who was that? A. John Rochelle. 

Q. You regarded him as your foreman or supervisor? 
A. That’s right. 


636 


Q. If he told you to do something, you would do so? 
A. Absolutely. 

Q. From time to time, as an employee, did you get di- 
rections with respect to the manner in which you should 
operate your route? A. That’s right, once in a while. 

Q. And you followed those directions? <A. I had to. 

Q. Since vou have become an independent contractor, 
has anybody connected with the dairy given you any direc- 
tions in regard to the manner in which you operate your 
business? A. No, they have not. 

Q. None at all? A. None at all. 


Q. By anybody? A. By anybody. 


Q. Has a sales promotion man ever ridden your truck? 
A. That would be Johnnie Davidson. 

Q. Anybody else? A. They have, on my request. 

Q. And only on vour request, is that correct, Mr. Garcia? 
A. That’s right. 

Q. When you were an employee, were you required to 
make so many solicitations a day? A. Yes, supposed to 
make five a week, if I am not mistaken. 


637 


Q. That was a direction to you as an employee, is that 
eorrect? That’s right. 

Q. And has anybody given you directions since you have 
been an independent contractor with respect to solicita- 
tions? A. No, they have not. 

Q. Has anybody asked you, since vou have been an in- 
dependent contractor, if you have made solicitations? 
A. No, they have not. 
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Q. With respect to the money that you collect on your 
route, do you ever collect any cash? A. All day mostly. 

Q. All day? A. Right. 

Q. Did you collect any cash yesterday, for instance? 
A. Yes, I did. 

Q. How much money did you collect in cash all day? 

A. Thad $179, something like that. 

Q. What did you do with that money? A. Kept it. 

Q. You kept it? A. Yes. I didn’t turn money in yester- 
day. 

Q. You have not turned it in to the dairv? A. No. 

Q. From time to time, as vou collect cash, do you keep it, 
put it in your own bank account, or buy your products with 
it? A. That’s right. 

Q. Does anybody at the dairy tell you what to do with 
the cash vou collect on your route? A. No, they have not. 

Q. When you were an employee, what did you do with 
any cash money collected? A. I would turn it all in or be 
short. 

Q. That money belonged to the dairy, didn’t it? A. To 
the dairy. 

Q. It is your money now? A. Itis. 

Q. You talked to Mr. Lacey about signing this contract. 
Did he show you a copy of the contract? A. Yes, he did. 

Q. What else was done when you got your contract? 
A. Thad $179, something like that. 
was explaining mostly the figures, how much the route was 
going to cost, how would be the best way to work it out, 
and so forth and so on. I asked him if I could take the con- 
tract home with me. 

Q. What did he say? A. He said it would be all right. 
I took it home. 

639 
Q. (By Mr. Kleindienst) Did you understand that was a 
640 
direction for you to be at the training class meetings, when 
you were an employee? A. Oh, yes. 
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— 


Q. When you had this conversation with Mr. Lacey, did 
Mr. Lacey tell you at that time, if you didn’t buy one of 
these routes, you would lose your $700 in the retirement 
trust plan? A. No. 

Q. Was there any discussion like that? A. No, never 
did say a word about that. 
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Recross Examination. 


Q. (By Mr. Kleindienst) Did you go on a vacation the 
past summer, as an independent contractor? <A. Yes, I 
did. 

Q. Mr. Mrseck, an independent distributor, operated 
vour route? A. That’s right. 
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Q. You paid him for doing that? A. Yes, I did. 
Q. How much did you pay him? A. Exactly $288.88. 


649 
HERBERT RICHARD OXMAN, JR. 


a witness called by and on behalf of General Counsel, being 
first duly sworn, testified as follows: 


Direct Examination. 


x * * 
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Q. Well, now, you signed a note when you signed this 
independent contractor agreement, didn’t you? A. Yes. 

Q. The note was made out through a Tucson bank, wasn’t 
it? <A. Yes. 

Q. Was any bank official present when you signed that 
note? A. None at the actual signing. 
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Q. Did you discuss the matter with any bank official be- 
fore you signed the note? <A. Yes, I did. 

Q. And where was that? A. I talked to people in the 
main office of the Southern Arizona Bank at the Campbell 
office of the Southern Arizona Bank. 

Q. You went down to the bank? A. Yes. 

Q. Did you discuss this matter with him? A. Yes. 
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Q. Did they know about you? A. Well, yes. 

Q. I see. Now, did you have any money in the retire- 
ment fund when you bought your route? A. No. 

Q. You didn’t? A. No. 

Q. Did you put up any of your own money when you 
bought this route? A. I did. 

Q. How much, sir? <A. I believe $1100. 


664 
OSCAR LEO KOEPPE, JR. 


a witness called by and on behalf of General Counsel, being 
first duly sworn, testified as follows: 
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Cross Examination. 


Q. (By Mr. Kleindienst) You mentioned in direct testi- 
mony that you had a bookkeeper, isn’t that correct? <A. 
Yes. 

Q. What is the name of that bookkeeper? A. Glen 
Thornton. 

Q. What does that bookkeeper do for you, Mr. Koeppe? 
A. They keep my books for me, advise whether I am show- 
ing a profit or a loss at the end of the month. 
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Q. Do you pay that bookkeeper for that service? A. I 
do. 

Q. Have you ever hired a helper, anybody to work with 
you on your route, since you became an independent con- 
tractor? A. Well, I went on vacation, I hired a man then. 
I have now, I have a helper who helps twice a week. I pay 
him. 

Q. Do you carry Social Security payments or anything 
like that with respect to the help you now have? A. I do. 
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Q. Does your bookkeepter show that on his books and 
records? <A. I do. 


A. Yes, sir. 
Q. When was the first time you ever saw one of those? 
A. That was just before Thanksgiving, I believe, we had 


these made up. 
Q. Last year? A. That’s right. 


Q. When you say “we”— <A. There was four of us: 
Henry Hoffman, Don Voss, myself and I believe Kenny 
Orchikowski, I am not sure about him. The other two I am 
positive. 

Q. You had those forms printed up and used them? A. 
That’s right. 

Q. You paid for the printing of them? A. We did, the 
four of us. 

Q. Four independent contractors paid for it? A. That’s 
right. 
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Q. What did you do with them after you got them? A. 

I distributed them to my customers before holidays, so I 


could get the extra orders, so I would have enough supplies 
for my customers. 
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Q. I hand you General Counsel’s Exhibit Number 23 and 
ask you if you have ever seen any forms similar to that? 
A. Yes, sir. 

Q. And do you use a form similar to that, as an inde- 
pendent contractor? <A. I do. 

Q. Is there any information printed on the form you use 
as an independent contractor, other than that printed on 
that formin yourhand? A. Yes, sir. 

Q. What information is that? A. I have my nickname 
on there, which everybody knows me by, by address, tele- 
phone number. I stamp it on each form I hand out. 
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Q. (By Mr. Kleindienst) Mr. Koeppe, you had an ice 
truck when you were an employee, is that correct? A. 
That’s right. 

Q. Then you used that ice truck for a while after you 
became an independent contractor? A. That’s right. 

Q. Then you bought a refrigerated truck? A. That’s 
right. 

Q. When you were an employee and used the ice truck, 
did you go at a certain time to load out in the morning? 
A. Yes. 

Q. And you loaded out within that time? A. A few min- 
utes, one way or the other. 

Q. After you got the refrigerated truck, the manner in 
which you have operated the route has changed materially? 
A. A great deal. 

Q. With the refrigerated truck, you load up in the after- 
noon? <A. That is right. 


Q. Then you drive the truck home? A. That is right. 


Q. Then you plug it into the electricity at home? A. 
That’s right. 
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Q. Then you start out in the morning at any time you 
want to start out? A. That is right. 

Q. Your system of operation is not like that of a retail 
route driver when you were an employee? A. No. 

Q. Since you have become an independent distributor, 
has anybody connected with the management of Shamrock 
Dairy, Ine. ever given you any directions with respect to 
the manner or the means of the operation of your business? 


A. No. 

Q. Were you ever given any directions by anybody con- 
nected with Shamrock Dairy, Inc. with respect to the man- 
ner in which you operated your route as an employee? 
A. Yes. 

Q. Mr. Koeppe, I observe you are wearing a white sport 
shirt, is that correct? A. That’s right. 

Q. And I also observe you are wearing a pair of gray 
pants? <A. Yes, sir. 


693 


Q. Did you wear those clothes, with respect to the opera- 
tion of your route, today? <A. No, sir. 

Q. You didn’t? A. No. 

Q. What did you wear today? A. I wear a white uni- 
form. 


Q. What kind of uniform is that? A. I bought a uni- 
form. 

Q. Where did you buy it? A. At Dave Bloom and Sons. 

Q. And what appears on that uniform? A. Well, on my 
uniforms—they are not all the same. I have some with my 
name, some without my name, some with the emblem, some 
without the emblem on. I don’t always have white, don’t 
have enough uniforms. When I get out—I have a khaki 
outfit I wear. 

Q. Is that since you have become an independent dis- 
tributor? <A. Yes. 
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Q. What did you wear when you were an employee? 
A. White. 

Q. Did you obtain them from the Haskell Linen Supply? 
A. That’s right. 

Q. And you paid one half and the company paid one half? 
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A. That’s right. 

Q. Who pays the cost of your uniforms or any other 
clothes you wear since you have been an independent dis- 
tributor? A. Ido. 

Q. Has anybody said anything about the type of uniform 
you have worn, since you have become an independent dis- 
tributor? A. Yes, something brought up, telling us they 
think it needs cleaning, that is the main thing. 

Q. That is what was said? A. That’s right. 
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TOM STAFFORD 


a witness called by and on behalf of General Counsel, being 
first duly sworn, testified as follows: 


Direct Examination. 
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Q. (By Mr. Cherry) Since the time you started entering 
737 


into these contracts with these men for the purchase of 
their routes, approximately how many have been sold back 
to the company by the drivers? A. Whatever I answer 
will be a wild guess. 

Q. Just give us your best approximation. A. Possibly 
eight. 

Q. Eight. No more than eight? A. Might be more, 
might be less. 
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Q. I see. That is from the inception of the plan to the 
present time? A. That isa guess. 
Q. It could be more and could be less? A. Yes. 
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NORMAN McCLELLAND 


was recalled by General Counsel and, having been previ- 
ously duly sworn, testified as follows: 

Trial Examiner: You are still under oath, Mr. McClel- 
land, from when you were sworn last week. 

Mr. Cherry: And, I think, I was permitted to examine 
this witness under cross examination. 

Trial Examiner: Yes. 

Further Cross Examination. 

Q. (By Mr. Cherry) Mr. McClelland, did you sign a 
guarantee to the bank, guaranteeing these notes that the 
drivers executed in the purchase of their routes? A. Which 
notes do you mean, sir? 

Q. The driversin Tucson. A. Yes, sir. 

Q. Was that one guarantee or one paper? A. You mean, 
there was just one paper signed? 

Q. Yes, sir. <A. No, sir. 

Q. Was that an individual guarantee on each note? A. 
Yes, sir. 

Q. How did you sign that? A. Signed for the corpora- 
tion. 

Q. For what corporation? A. We are talking about the 
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Tucson corporation, I think that is what was meant. 

Q. I am asking you which name of the corporation you 
used. 

Mr. Salmon: Which distributors are you talking about, 
Phoenix or Tucson? 

Mr. Cherry: Tucson. 

The Witness: Yes, sir, signed for the Tucson corporation. 
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Q. (By Mr. Cherry) You are sure of that? <A. Very 
sure. 

Q. Did you sign a similar guarantee for the purchase of 
the routes in Phoenix? A. Not similar, if you mean did I 
sign the Tucson corporation’s name on the Phoenix corpo- 
ration notes, no, I did not. 

Q. For the Phoenix corporation, whose name did you 
sign on the Phoenix deal? A. The Phoenix corporation’s 
name. 

Q. You are sure of that? A. I am positive. 

Q. You are positive? A. Yes, sir. 
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LOUIS J. HUBER 


a witness called by and on behalf of General Counsel, being 
first duly sworn, testified as follows: 


* * Sd * Ld 
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Cross Examination. 


Q. (By Mr. Kleindienst) Mr. Huber, did you operate 
your route today? <A. Today? 

Q. Yes. A. Yes, I did. 

Q. Did you operate that route with the ciitis you now 
have on? A. Yes. 

Mr. Kleindienst: Will the record show that Mr. Huber 
has a white sport shirt, open neck, a sport shirt with short 
sleevs, with no insignia on the shirt or his name on the 
shirt. 

Q. (By Mr. Kleindienst) Where did you obtain the uni- 
form or the:clothes you are wearing? A. Where? 

Q. Yes. A. Sears Roebuck. 

Q. Did you pay for them, yourself? A. I am afraid I 
did. 

Q. When you were an employee of Shamrock Dairy, you 
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obtained the standard uniform from Haskell Linen Supply? 
A. We did. 

Q. You paid one half, Mr. Huber, and the company paid 
one half, is that right? A. That’s right. 
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Q. It. was your understanding when you were an em- 
ployee, you were to wear that uniform in your employment, 
is that correct? A. That is correct. 

Q. And that is what you wore as an employee? A. 
That’s right. 

Q. Since you have become an independent distributor, no 
one has told you what kind of clothes or uniform to wear, 
in connection with the operation of your business, is that 
eorrect? A. That is correct. 


Q. (By Mr. Kleindienst) Do you owe anybody any money 
with respect to the route you purchased, at this time? A. 


No, I do not. 
Q. You have paid forit? <A. Yes. 
Q. You have paid off the loan made at the bank? A. I 
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have paid off the loan at the bank. 

Q. Now, all of the accounts receivable, the good will, and 
the truck, and the entire business— A. It is all mine. 

Q. —all yours? A. All mine. 

Q. Nobody else owns it except you? <A. That’s right. 
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Q. (By Mr. Kleindienst) You testified on direct exami- 
nation, you applied the money you had received from the 
retirement fund toward the purchase of your route, is that 
eorrect? <A. I did. 

Q. Did anybody at the dairy connected with management 
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tell you that you had to apply that money in connection 
with the purchase of your route? A. No. 
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813 
HAROLD J. MARSH 


a, witness called by and on behalf of General Counsel, being 
first duly sworn, testified as follows: 
Direct Examination. 


s * * 


Q. (By Mr. Cherry) Since you have been an independ- 
ent distributor, do you turn in your new customer accounts 
to the company as soon as you get them? A. I have not 
been doing it. 

Q. Since when? <A. I can’t remember when. I don’t do 
it now. 

Q. Did you do it early this year? A. Not that I recall. 

Q. Not that you recall. Did you do it the latter part of 
last year? A. Not that I recall. 


Q. Now, since you have been operating as an independent 
contractor—that is a little more than a year—have you 
taken any days off? <A. Yes, sir. 

Q. Did you take a vacation? A. The month of July off. 


Q. This year? A. Yes. 

Q. Who operated your truck? <A. A fellow by the name 
of Bill or Bobby Ray. 

Q. Whoishe? A. University student. 

Q. Does he work for the company? A. No, sir. 

Q. He never did work for the company? <A. Only on re- 
lief work. 
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Q. He is relief driver for the company? A. No, sir. He 
worked for the company, relief work. 

Q. During the month of July did he work as relief driver? 
A. No, sir. 

Q. When did he work as relief driver? A. The year 
previous. 

Q. Did you obtain his services or did the company? A. 
I obtained his services. 

Q. Did the company tell you who to go to? <A. No, sir. 

Q. They didn’t? A. No. 

Q. Did you talk to anybody at the company concerning 
who would operate your route? A. No, sir. ; 


831 
WILLIAM F. SCHAIDT 


a witness called by and on behalf of General Counsel, being 
first duly sworn, was interrogated and testified as follows: 


Direct Examination. 
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Q. Now, since you have been an independent contractor, 
have you taken any vacation? A. Yes, sir. 

Q. Who drove your route for you at that time? A. One 
time, John Rochelle ; one time, Red Greer. 

Q. Who were they? A. Well, Red Greer is a school 
teacher over in Tucson High. John Rochelle works down at 
the dairy. 

Q. John Rochelle? What position does he occupy. A. 
He is wholesale sales supervisor, I guess. 

Q. How long did he drive your route for you? A. I 
think five days. 

Q. You were on vacation at that time? A. Yes, sir. 

Q. The other man, what was his name? A. Greer. 

Q. How long did he drive for you? A. About ten days. 
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Q. When was that? A. In July. 
Q. What year? A. Just this past summer. 
Q. This year. Has he driven for the company before, do 
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you know? A. He worked last year, summer before last. 
Q. For the company? A. Yes. 
Q. As relief driver? A. Yes, sir, summer vacations. 
Q. Were you referred to him by the company? A. No, 
got him myself. 


Q. Do you know if he was paid by the company for the 
work done for you? A. No, I paid him. 

Q. You paid him with cash or check? <A. I wrote him a 
check. 

Q. You wrote him a check on your personal account? 
A. Yes, sir. 


Q. With the exception of the method of your receiving 
your compensation, and the repair of your truck, is there 
any real difference in the operation of your business as 
when you operated as an employee and as you operate now? 
A. I think it is entirely different now. 

Q. With the exception of how you operate, physically, 
you route— A. I operate my route the same. I don’t have 
anybody telling me how to do it, when to do it, which way 
to go, how I am supposed to run my route. 
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Q. You did not have too much of that as an employee? 
A. We did to some extent, but nobody tells us now what 
to do, how to do it. 

Q. You are an experienced driver now, are you not? A. 
A little bit, but nobody says anything to us now, that we 
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should be doing something one way or another, or we are 
not doing it right. 

Q. And when you operated as an employee, who told you 
how to operate your route? A. Well, some of the super- 
visors would sometimes go with you, tell us we should 
maybe make this stop early in the morning and another 
later in the day. They never go with us now unless we ask 
them. 

Q. Say last year, when you operated as an employee, how 
often did one of the supervisors ride with you? A. I 
would say they would go with us, oh, I would say once 
every two months, anyway. 

Q. Since you have purchased your route, have any of the 
supervisors ridden with you? A. I have—about a month 
ago I had one go with me. 

Q. Just one? <A. Yes, sir. 

Q. That is the only time any supervisor has ridden with 
you since you have purchased your route? A. That is all 
TI can recall. 
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Q. There may have been others? A. Well, let me think. 
I can’t recall any other time. 
Q. Did you ask him to go along with you? A. Yes, sir. 


Cross Examination. 

Q. (By Mr. Kleindienst) Mr. Schaidt, you testified the 
dairy furnished you from time to time with clocks, is that 
correct? Is that an advertising gimmick for Shamrock 
Dairy? <A. Yes. 

Q. Since you have become an independent distributor, 
have you purchased any advertising gimmicks, yourself, 
that you paid for yourself? A. I bought some pencils I 
am going to give out with the Christmas bills. 

Q. Pencils? <A. Yes, sir. 

Q. Did you pay for them, yourself? A. Yes. 

Q. Did you place the order, yourself? A. Yes, sir. 
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Q. What do the pencils have on them? A. They have my 
name, distributor for Shamrock Dairy products. 

Q. How many pencils— A. I think they say, compli- 
ments”— 
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Q. Compliments of Bill Schaidt? A. Bill Schaidt. 

Q. Do you know, of your own knowledge, whether any 
other distributors have purchased such advertising gim- 
micks? A. I am pretty sure all the wholesale men have, 
quite a few retail. 

Q. You did that at your own instance <A. That is cor- 
rect. 

Q. That was your own idea? A. That’s right. 

Q. Your own investment? A. Tht’s right. I paid for 
them. 


846 


Q. (By Mr. Kleindienst) When you were an employee, 
there was no doubt in your mind but that John Rochelle 
was a supervisor over you? A. That’s right. 

Q. And he had authority to manage you in the way you 
operated that route? A. I think that’s right. 

Q. There is no question in your mind that John Rochelle 
has absolutely no supervisory control of you now? A. 
None. 

Q. He has, never attempted to exercise any control of 
you, is that correct? A. No. 

Q. The only time he rode in your truck was when you 
asked him? A. In that instance,.I had Max Mitchell ask 
him to come. 

Q. Another sales promotion man? <A. It wasn’t Ro- 
chelle. 

Q. Since you purchased your route, has anybody con- 
nected with management at any time attempted to direct 
you in the manner in which you operated your business? 

A. No, absolutely not. 
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Q. You stated, when you were an employee, you collected 
cash on these routes. You would have to turn that cash in 
at the end of every day, would you not? A. That’s right. 
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Q. You were directed to do that, as an employee? A. 
That’s right. 

Q. As an independent distributor, you don’t turn in all 
that cash each day? A. Some days I do, some days I don’t. 

Q. You do with it what you want todo? A. That’s right. 

Q. You have a personal checking account, do you not? 

A. Yes. 

Q. Out of which, as I understand your testimony, you 
paid Mr. Greer for the services he performed for you on 
your vacation? A. That’s right. 

Q. And the monies you used to pay him for those serv- 
ices was money you obtained from your route, is that cor- 
rect? A. That’s right. 

Q. You didn’t consult anybody at the dairy about hiring 
Mr. Greer? <A. No, sir. 

Q. He was your employee? A. That’s right. 

Q. You hired him and he took care of your route? A. 
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That’s right. 
Q. He did it under your direction, is that right? A. 
That is correct. 


Q. When you were an employee, you were required to 
make certain solicitations every day, were you not, per 
week? A. That is right. 

Q. Since you have become an independent distributor, 
there is no such requirement, is there? A. No. 
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Q. You attended training classes as an employee, is that 
correct? That is correct. 
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Q. You understood it was a condition of your employ- 
ment to attend those training classes? That’s right. 

Q. Since you have become an independent distributor, 
you have not done so? A. No, we don’t have them now. 

Q. You just don’t have them now? A. Not that I know. 

Q. Asfarasyouknow? A. That’s right. 

Q. Mr. Schaidt, your understanding with respect to this 
independent distributor plan, is that, if you have a charge 
account and it is a loss and that charge account does not 
pay, you take the burden of that loss; is that correct? A. 
That’s right. 

Q. It is your charge account? A. That’s right. 

Q. And if the Tucson Public Schools went defunct to- 
morrow, and you had delivered milk to them, that would 
be your loss? <A. I feel it would be. 

Q. That would be out of your pocket, no matter how, 
technically, it might be handled for convenience purposes; 
that is the fact of the matter? A. That’s right, I would 
pay for it. 
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Q. Now, you testified that some of these charge accounts 
give checks to you personally, and some of them mail them 
in to the dairy and that the checks given to you, personally, 
are made out to the dairy; is that correct? A. That is 
right. 

Q. Have you ever requested your charge account custo- 
mers to make such checks payable to you? A. No. I have 
not. 

Q. Your understanding is that you can do that, if you 
wanted to? A. I can. 

Q. Now, when you were an employee, you were required 
to stay out in that territory up to a certain hour, isn’t that 
correct, to give you time to get solicitations— A. Well, 
we had to make a solicitation, I think, five a week. We 
would usually do that after we were done with the route. 

Q. That is right, and before you brought the truck back? 
A. That’s right. 
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Q. And then you had to bring your truck back, and the 
truck would be left at the dairy? That is correct. 

Q. And then you would go home. Do you ever take your 
truck home now? A. I have just once. 
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Q. Your understanding, of course, is that you are at per- 
fect liberty to do that now, if you wanted to? A. Oh, yes. 

Q. You know, as a matter of fact, that many of the 
drivers take their trucks home? A. That’s right, they do. 

Q. As an employee, you had a certain time each morning 
you went to work? A. That’s right. 

Q. As an independent distributor, you can start at any 
time you want to, is that correct? A. That is true. I start 
about the same time. 

Q. You understand you can start any time, isn’t that 
correct? A. I have not anybody telling me how to be there. 

Q. As a good business man, if you have a wholesale 
customer who needs his products at 6:00 o’clock in the 
morning, you are going to make the delivery? A. That’s 
right, sir. 

Q. If you don’t, that will be your loss, nobody else’s. 

A. That’s right. 

Q. Whereas, as an employee, you were directed to serve 
that customer— your 6:00 o’clock customers—at 6:00 
o'clock? A. At the time required. 


Q. On the general maintenance and upkeep of your truck, 
you pay for that, don’t you? A. Yes, sir. 

Q. That is your cost? A. Yes. 

Q. Who washes your truck? A. I have a washer at the 
dairy. 

Q. Do you pay the dairy or do you pay the washer? A. 
I pay the garage. 

Q. You understand, if you want to, you can have your 
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maintenance and washing work done elsewhere? <A. That’s 
right. I know I can. 

Q. And before this independent distributor plan became 
effective, the company paid for the washing, maintenance 
and upkeep of the trucks, is that right? A. That is right. 

Q. With reference to these other products you are carry- 
ing, it is your understanding, of course, you could sell any 
other products you wished to on your truck? <A. Since we 
have been an independent distributor? 

Q. Yes. <A. Yes. 

Q. But you have wholesale distributor accounts, and 
they have—you have to attend to their needs and require- 
ments, is that correct? A. That is correct. 
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Q. The only reason why, except for occasional butter 
sales, you don’t carry other products, is that you want 


those, yourself? A. I don’t care to handle them. 


Q. You just don’t care to handle them? A. I just did 
for this one customer. 


Q. The reason why your name is not on your present 
truck is because you, yourself, have not eared— A. I did 


have it on once, had the truck repaired, have not had it put 
on. 


Q. All your customers know you are an independent 
distributor, a business man? <A. That’s right. 


Q. As a matter of fact, you have been anxious to let them 
know you are? A. Yes. 


Q. That you are no longer an employee, but it is your 
business, your purchases and your sales? A. That is right. 
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Redirect Examination. 





39 


861 


LARRY LINGERFELT 


a witness called by and on behalf of the Respondent, being 
first duly sworn, testified as follows: 


Direct Examination. 
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Q. Now, Mr. Lingerfelt, when you were an employee, a 
route man for Shamrock Dairy, did you ever collect money 
from your customers as an employee on your route? A. 
That was part of the work, yes, sir. 

Q. When you were an employee, what did you do with 
the money you collected? A. It had to be returned to the 
dairy, received credit for it. 

Q. Was that turned in each day? A. Yes, sir. 

Q. Since you have become an independent distributor, 
have you ever collected money from the persons to whom 
you sold your product? A. Yes. 
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Q. What did you do with the money you collected from 
your customers? A. Well, naturally, I have to pay for the 
milk that I buy, and to help on that a bit, the money that is 
needed to purchase the milk would go to the dairy. I buy 
eggs elsewhere; that money would go to purchase eggs. The 
remainder of the money, I would say, would go into the 
bank to be used for general expenses. 

Q. You have a personal banking account? A. Yes, sir. 

Q. As I understand you, the monies you collect on the 
route, you would deposit in your bank account? A. Yes. 

Q. Do you receive any checks from your customers? A. 
Yes, sir. 

Q. In the sale of Shamrock products, you receive some 
of them? A. Yes. 
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Q. To whom are the checks made payable? A. They are 
all made payable directly to me. 
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Q. (By Mr. Kleindienst) What would you do with the 
checks made payable, personally, to you? How is that 
handled? A. That would be deposited in the bank account, 
so I could write additional checks on them—is that what 
you mean? 

Q. Yes. I just wanted to know what you do with them. 
A. Yes. 

Q. I will hand you what has been introduced in evidence 
in this case as Respondent Shamrock Dairy, Inc., Exhibit 4 
in evidence, and, disregarding any of the pencil notations 
on the exhibit, which are not a part of this case, I am point- 
ing to the printed matter, “Ozzie Koepp, independent 
Shamrock distributor.” And it has his address and tele- 
phone— A. Yes. 

Q. Have you ever seen a form substantially similar to 
this white piece of paper, itself? A. Yes, sir. 

Q. Have you ever placed any designation on that form, 
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yourself, other than the exact printing, the formal printed 
matter? A. I have my own stamp, which is similar to this, 
which uses my own name and “independent distributor” 
and my own phone number. 

Q. In other words, on a form similar to Respondent’s 
Exhibit 4 in evidence, you print on that your name—and 
then what would be the rest of the words on that? A. Mine 
reads, “Larry Lingerfelt, independent distributor,” and 
then my phone number, East 6-4146. 

Q. That is your phone number on that form? A. That’s 
right. 

Q. Not the phone number of the dairy, is that correct? 
A. No. 
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Q. Mr. Lingerfelt, did you ever sell ice cream on your 
route? <A. Yes, sir. 

Q. And what ice cream company did you obtain the ice 
cream from? A. Mathern’s ice cream. 

Q. When did you sell Mathern’s ice cream on your route? 
A. I could not be certain of the dates, but it was in the 
summer time, the past summer. 

Q. The summer of 1956? A. Yes. 

Q. Did you buy an ice cream box to sell that ice cream? 


A. No. I used an ice cream company box. 

Q. The ice cream company furnished youa box? A. The 
ice cream company. 

Q. Do you still have that ice cream box on your truck? 
A. Not at the present time. 

Q. When did you take it off? A. About the first of Sep- 
tember, something like that. 

Q. Why did you take it off? 


A. I need the room on my truck for other products. The 
ice cream sales were dropping because of the cooler 
weather, needed extra room for milk and eggs. 

Q. Did you talk to anyone connected with the manage- 
ment of Shamrock Dairy, Inc. when you put the ice cream 
box on the truck? A. No, sir. 

Q. Did you talk with anyone connected with the manage- 
ment of Shamrock Dairy when you took the ice cream box 
off of your truck? A. No. 

Q. That was your decision in both instances? A. That 
is right. 
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Q. Now, Mr. Lingerfelt, did you have any lettering placed 
on your truck which indicates that you are the owner of 
that truck? A. I have my name printed on it. 

Q. You have your name printed on it. What does that 
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say? A. Larry Lingerfelt, independent distributor, I be- 
lieve is the exact wording on it. 

Q. Who caused that sign to be put on your truck? A. I 
had it put there, myself. 

Q. You had it put there, yourself? A. Yes. 

Q. Is there any—could you describe the type of letter- 
ing that those words you have testified to is on your truck, 
with respect to the wording? It is a hand painted sign, 
isn’tit? A. Yes, sir. 

Q. Is there any difference in the size of the letters that 
spell out the words “Larry Lingerfelt” and the words “In- 
dependent Distributor”? A. I believe my name is larger 
than the other, possibly half larger. 

Q. Are they printed in the same style? A. No. 

Q. What is the difference between the style of the name 
and the words “independent distributor”? A. Independ- 
ent distributor is printed in block letters, I guess it is, and 
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my name is more or less written out in longhand. 

Q. Is your name larger than the words “independent 
distributor”? A. Yes. 

Q. Considerably larger? A. Half larger, I would say. 

Q. And on what portion of the truck is this sign printed? 
A. On either side in front of the door—is that what you 
mean? 

Q. Yes. A. Right in front of the door. 

Q. Do you have any other signs on your truck than those 
you have testified to, with your name? <A. That is the only 
thing I had placed. There is the Shamrock sign on the side. 

Q. The Shamrock sign, then your name on the side? 
A. Yes. 

Q. When you were an employee, a route man, did you 
have asupervisor? <A. Yes, sir. 

Q. What did that supervisor do in connection with your 
duties as an employee, Mr. Lingerfelt? A. I believe you 
could say the supervisor’s job was to lay out the routes, de- 
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termine when a route cut was necessary, in general just— 
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he was your boss, I mean in that particular section. He told 
you what to do, when to start delivering, if there was any 
route changes needed at the present time, it was his: say-so 
to make the changes. 

Q. Since you have purchased your route, as an independ- 
ent distributor, have you had a supervisor? A. I have not 
had any supervisor, no. 

Q. You have not had any supervisor. Are you familiar 
with the designation at the plant called “sales promotion 
man”? <A. Yes. 

Q. Have you had any contact with the sales promotion 
men? A. Oh, yes. 

Q. What has that contact been? A. Well, very slight in 
the past year. I would say—I don’t believe I have had one 
with me at any time in the past year. There has been times 
—Elmer is the one in that section—he has been with me a 
time or two. 

Q. At whose request and instance? A. Mine. 

Q. Has any sales promotion man of Shamrock Dairy at- 
tempted to give you any directions with respect to the man- 
ner in which you operate your business, since you became 
an independent business man? A. I don’t believe so. 

Q. Has anybody at Shamrock Dairy, a sales promotion 
man or otherwise, attempted to give you any directions 
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with respect to the manner in which you operate your 
business? A. No. 
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Q. Since you have become an independent distributor, 
have you conducted any promotion contests, anything like 
that, with respect to the sale of your products on your 
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route? A. No. 

Q. Do you sell eggs on your route? <A. Yes. 

Q. From whom do you purchase these eggs? A. Golden 
Nugget Egg Ranch. 

Q. Golden Nugget Egg Ranch? A. Yes. 

Q. Does Shamrock Dairy have eggs for sale at the dairy? 
A. Yes, Iam sure they do have. 

Q. In other words, you could purchase eggs for sale on 
your route from Shamrock Dairy, is that correct? A. Yes. 

Q. But you purchase your eggs from Golden Nugget Egg 
Ranch? <A. That’s right. 

Q. Do you sell butter on your route? <A. Yes. 

Q. From whom do you purchase that butter? A. Well, 
at the present time I am using Shamrock butter and buy it 
at the dairy. However, I have for the past year been selling 
Colorado Gold. 

Q. Colorado Gold butter? A. Yes, carried both brands. 
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Q. What kind of truck do you have, Mr. Lingerfelt? 
A. Drive a Diveo refrigerated. 
Q. A Diveo refrigerated truck? A. Yes. 
Q. What kind of truck did you drive as an employee? 
A. It was a Diveo, but refrigerated with ice instead of 
mechanically. 

Q. It was an ice truck instead of a refrigerated truck? 
A. Yes. 

Q. As an employee, did you have a designated time to 
load your ice truck? A. We had a loading schedule, yes. 

Q. Is there any difference in the manner in which your 
truck is loaded now than it was when you were an em- 
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ployee? A, Well, yes. With the refrigerated trucks now, 
we load of an afternoon after the route is completed, we 
load in the afternoon or evening for the following day. 
There is no loading schedule. It is first come, first serve 
basis. 
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Q. Do you ever take your truck home? A. My truck 
stays at home all the time. 
Q. You take your truck home all the time? <A. Yes. 
* La * & * s 


879 


Q. What time do you start the operation of your route 
in the morning? A. I would say 6:15. 

Q. Is there a certain time you have to start out? <A. No. 

Q. Has anybody from the company told you when you 
should start out in the operation of your business? A. Not 
that I know of. 

Q. And who determines the time now that you start the 
operation and conduct of your business? A. Well, I do, 


880 


more or less in keeping with the past. We just usually 
start around 6:00 or 6:15. 

Q. Have you ever had—have you taken a vacation since 
you have been an independent distributor? A. Yes. 

Q. When? A. It was the last week of August this year. 

Q. The last week of August, 1956? A. Yes. 

Q. Who operated your truck when you took your vaca- 
tion? A. A fellow by the name of Charles Custer, I be- 
lieve. 

Q. What does Mr. Custer do now? A. He is a Univer- 
sity of California—some place in Los Angeles. 

Q. Who paid him for the operation during the month in 
August? A. I paid him at the end of the week. 

Q. How did you pay him? In cash or how? A. By check. 

Q. You wrote a check? A. Yes. 

Q. On whose checking account? Mine, personally. 

Q. Do you have a bookkeeper? A. No. I keep my own 
books. 
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Q. You keep your own books? A. Yes. 
Q. What kind of books are they that you keep? What do 
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they constitute? What are they? <A. Basically, the cost of 
the material, the selling price, profit and loss statement. 
Of course, there would be individual accounts for each 
customer. 

Q. Do these books and records reflect the net profit with 
respect to the operation of your business? <A. Yes, they 
would. 


Q. (By Mr. Kleindienst) What factors did you take into 
account in the calculation of your net profit? A. The fac- 
tors involved cost of the merchandise, resale value of your 
merchandise, your expenses, which are truck expenses, de- 
preciation, taxes. 

Q. What taxes? A. Sales tax. 

Q. To whom? A. State Tax Commission. 

Q. The Arizona State Tax Commission? A. The Ari- 
zona State Tax Commission. 

Q. What other factors? A. I pay myself a salary. 

Q. You pay yourself a salary? A. Yes. 

Q. That is also deducted? That is a factor that goes into 
your net profit statement, is that correct? That’s right. 
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Q. When you are out on your A route, where is your B 
route book? A. Usually at home—well, in my truck. 
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Q. You don’t leave it at the plant? A. No. 

Q. Not at all? A. Usually one day. 

Q. What do you mean “usually one day”? One day a 
year? A. One day a month, so they can go through, make 
new prices, for the new customers we might pick up. 

Q. In other words— A. They furnish that service for 
us. 
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Q. When do you turn in the yellow sheets? A. We don’t 
turn in—they are left in the book in proper order. They go 
through the book, make plates. 

Q. When does the company get the yellowsheet? A. The 
new customer sheet you have reference to? 

Q. Yes, the new customer sheet. A. They usually leave 
me a note whenever they are ready to go through the book, 
take those out. 

Q. Who leaves you a note? <A. The girl in the addresso- 
graph room. 

Q. What does the note say? A. “Please leave A book” 
or “the B book,” whatever it is. 

Q. That she wants to work on it? (Witness nods.) 

Q. That happens oncea month? A. Yes. 
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Q. You turn in the book after it is totalled? A. Yes. 

Q. That is the only time you leave your route books? 
A. Yes. 

Q. Other than that, they are not left at the plant? A. 
Hither at home or in the truck. 

Q. I see. Now, you testified you had a stamp with your 
name. Does it have “independent distributor” on it? A. 
Yes. 

Q. And your telephone number on it? A. Yes. 

Q. You stamp that on what papers? A. On the monthly 
bills that the customers receive. 
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Trial Examiner: All right, the stipulation is accepted 
and the exhibit, which is Respondent’s 6, is received. 


942 
JAMES A. RUNYON 


a witness called by and on behalf of Respondent, being first 
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duly sworn, testified as follows: 
Direct Examination. 
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Q. Since you have become an independent distributor, 
have you sold or distributed products other than products 
that are processed and manufactured by Shamrock Dairy? 
A. Yes, sir. 

Q. What other products? A. Well, a part of my solicit- 
ing program, I use a statement, “I have everything for 
breakfast except bread and coffee.” 

Q. What does “everything for breakfast” include? <A. I 
carry bacon, oleomargarine, eggs, three capacities, includ- 
ing cracked eggs, and then dairy products complete, any- 
thing necessary for breakfast. 

Q. What)are the products? A. On special order from 
Swift and Company, if they let me know ahead, I have the 
distributorship set up with him to retail turkeys and hams, 
frozen turkeys, hams, bacon—I have on occasion sold those. 

Q. In connection with the slogan that you will furnish 
everything for breakfast, are you furnishing anything for 
customers they might want for breakfast, on request? A. 
If I could get the potential, do a big enough business, yes, 
sir, I would. That is the reason I put what I have on there 
now. 


956 
Further Direct Examination. 


Q. (By Mr. Kleindienst) Since you have been an inde- 
pendent distributor, have you ever sold Shamrock products 
at prices other than the prevailing prices in the industry in 
this area? A. Yes, sir. 

Q. What products were those? A. Skimmed milk and 
chocolate milk. 
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Q. (By Mr. Kleindienst) Did you sell your products, to 
your knowledge, at prices different than the prices they 
were sold for by other distributors? A. Yes, sir. 
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Q. What was the difference in the price at which you 
sold skimmed and chocolate milk? A. Skimmed milk is 
selling even today in the parochial schools—what I mean, 
the customers I have and have had ever since I have gone in 
this business, that I picked up for myself, I have been sell- 
ing skimmed milk 20 cents a quart, chocolate 25 cents a 
quart, chocolate—skimmed two cents higher and chocolate 
a penny under. All the children are getting it from the 
drivers, however, have been getting skimmed milk 18 cents 
—continue to sell at that. 
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Cross Examination. 
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Q. In other words, you sell your skimmed milk at the 
same price as Borden does? A. To my knowledge, yes, sir. 
Q. Is that a different price than some other distributors? 
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A. Yes, sir. 

Q. What do some other distributors sell it for? A. 18 
cents, to my knowledge, on skimmed milk. 

Q. And youget more? A. Yes, sir. 

Q. Because Bordens sells in your same area? A. Pri- 
marily, yes, sir. 

Q. Did you talk with any of the representatives of the 
company— A. No, sir. 

Q. Atno time? A. No time. 
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Q. Do they know what vou are charging? A. I don’t 
know whether they do or not. 


964 
AFTERNOON SESSION 
CARL MRUSEK 


a witness called by and on behalf of the Respondent, being 
first duly sworn, testified as follows: 


Direct Examination. 
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Q. Mr. Mrusek, did you make any arrangements in the 
summer of 1956, this year, with respect to vacations? A. 
With whom? 

Q. Well, just answer that “yes” or “no.” <A. Yes, I did. 

Q. And with whom did you make those arrangements? 
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A. Another wholesaler, Ray Olson. 

Q. What were those arrangements? <A. Well, in the sum- 
mertime—we have two routes, his route and mine, which 
adjoin—they fall off because the business in that particular 
area, it is,;around the University of Arizona and Tucson 
High School. 
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The Witness: We put the two together. I run it six weeks 
and Ray took off six weeks. When he came back I had six 
weeks off. 

Q. (By Mr. Kleindienst) When Mr. Olson ran the two 
routes, was he compensated by you for running your route? 
A. He had the same arrangement I had. I collected com- 
missions on his stores while I was collecting the route. He 
did the same while he was collecting the route. 
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Q. When Mr. Olson was running your route, did you do 
anything else during that time? A. I had six weeks. I 
made arrangements with another wholesaler to take two 
weeks off, and I ran—out of the six weeks I was off—ran 
another route two weeks. 

Q. Who paid you for doing that? A. The other whole- 
saler. 

Q. How did he pay you? A. By check. 

Q. For your services tohim? A. Yes. 
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Q. Did you discuss this arrangement with anybody at 
Shamrock Dairy before you entered into the arrangement 
with Mr. Olson? <A. No, sir. 

Q. Did you discuss your working the route of this other 
person who went on vacation with anybody at Shamrock 
Dairy before that was done? A. No, sir, just with him. 

Q. Have you purchased any advertising gimmicks for 
distribution to any of your customers? A. Pencil with my 
name. 
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Q. (By Mr. Kleindienst) Mr. Mrusek, you have handed 
me an automatic pencil, the upper half of which is a light 
green color and the bottom half of which is a white color, 
and on the white color there appears to be a design of a 
shamrock, and in the general design are the words “Sham- 
rock,” and underneath that in larger letters what appears 
to be the largest letters on the pencil, your name “Carl 
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Mrusek;” underneath that the words “Shamrock Dairy,” 
and underneath that “Wholesale Distributor;” and then 
underneath that there is a phone number, “East 6-6764, 
Tucson, Arizona.” Whose telephone is that? A. That is 
my home phone. 


Q. That is your home phone? A. Yes. 
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Q. Who paid for this pencil and others like it? A. I did, 
myself. 

Q. You paid for them, yourself. What have you done with 
these pencils? A. I have distributed—I ordered 100 and 
distributed about 40 or 50 to grocers, managers of stores. 

Q. And you paid for these, yourself? A. Yes. 

Q. Did you discuss the purchase of these pencils with 
anybody at the dairy before you bought them? A. No, sir. 
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KENNETH ORCHEKOWSKY 
a witness called by and on behalf of the Respondent, being 
first duly sworn, testified as follows: 
Direct Examination. 
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Q. I hand you Respondent’s 12 for identification and will 
ask you what that is? 
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A. That is a recipe we had—speaking of “we,” my wife 
made it up for distribution to my customers on my route. 

Q. Have you distributed recipe forms on your route? 
A. Several times. 

Q. Who paid for putting these things together, like Re- 
spondent’s Exhibit 12? A. We did. 
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Mr. Kleindienst: In connection with the apparent mis- 
understanding that has developed in the record with respect 
to the circumstances surrounding General Counsel’s Ex- 
hibit 24, I will avow that in years past, but not in the year 
1955, the dairy, itself, had printed the extra order forms; 
but that any holiday extra order forms or form that was 
printed for the Thanksgiving and Christmas season of 1955 
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was printed solely by the distributors and at their instance 
and not by the dairy; and that they were paid for by the 
distributor or distributors. 
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Mr. Kleindienst: I would like to propose the following 
stipulation: I avow that, if Mr. James A. Runyon was 
called to testify again in this matter, he would testify he 
had a stamp, which has been imprinted upon all the bills 
he has sent out to his customers, weekly, bi-weekly and 
monthly since January ist of this year, on which appear the 
words as follows: “Make checks payable to James A. Run- 
yon;” and that the forms I am specifically referring to 
would be a form similar to General Counsel’s 22, General 
Counsel’s 23 and General Counsel’s 25. 

Mr. Cherry: I will so stipulate. 
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JOHN KROTO 


a witness called by and on behalf of Respondent, being first 
duly sworn, testified as follows: 


Direct Examination. 
Q. Have you ever sold ice cream in the truck? A. Yes, 
in my ice truck, not this one. 
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Q. In your ice truck you sold ice cream? A. Yes. 

Q. What kind of ice cream? A. Arden’s ice cream. 

Q. Did you have an ice cream box? A. I still have. 

Q. Where did you get that box? A. Bought it from 
Arden. 

Q. Have you discontinued selling ice cream? A. Yes, I 
have. 

Q. When was that? A. I don’t remember. 
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Q. Why did you discontinue selling ice cream? <A. It 
didn’t pay me to carry it. 

Q. Did you ever talk with anyone connected with the man- 
agement of Shamrock Dairy about the fact that you were 
going to sell ice cream, when you started selling ice cream? 
A. I talked to Mr. Parker, asked him if he thought there 
would be any profit in it. 

Q. What did Mr. Parker say? A. He said he didn’t know 
the manufacturer—said he didn’t know much about Arden’s, 
said, “Try it, yourself.” 

Q. Did you have a discussion with anybody at Shamrock 
Dairy when you discontinued selling ice cream? <A. No. 
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Q. That was a decision you reached, yourself, was it? A. 
Yes. 

Q. Do you have charge accounts on your route? <A. Yes, 
sir. 

Q. Have any of those accounts become delinquent, when 


people didn’t pay? A. That’s right. 

Q. What steps have you taken when that occurred? A. 
Small Claims Court. 

Q. You filed action in the Small Claims Court? A. Yes. 

Q. Who was plaintiff in that? A. The customer’s name? 

Q. Do you know what the plaintiff is in a law suit? A. 
Me. 

Q. Were you plaintiff in the law suit? A. Yes. 

Q. John Kroto versus Joe Dokes? A. That’s right. 
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Q. (By Mr. Kleindienst) Mr. Kroto, I hand you what has 
been marked for identification as Respondent’s Exhibit 
Number 14— 
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Q. —and ask you if you have ever seen that document or 


instrument before? A. I had these made up. 
Q. Youhad them madeup? A. Yes. 





45) 


Q. For what purpose? A. Well, I figured it would do my 
business certain good. 

Q. How many have youhad madeup? A. 400. 

Q. How much do they cost apiece? A. Cost me 86. 

Q. $86 for 400? A. Yes. 

Q. What are you going to do with them? A. Give to my 
customers. 

Q. Do you know if any other distributors have had cal- 
endars similar to Respondent’s 14 made up? A. Yes, they 
did. 
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ROBERT HUCKLEBERRY 


a witness called by and on behalf of Respondent, being first 
duly sworn, testified as follows: 


Direct Examination. 
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Q. I understand you are a wholesale distributor, are you 
not? A. That’s right. 

Q. For the products of Shamrock Dairy? <A. That’s 
right. 

Q. Do you handle any other products other than Sham- 
rock Dairy products? A. Yes. Right now oleo and chip 
butter. 

Q. Mr. Huckleberry, I have in my hand a pencil— A. A 
pen. 

Q. A pen—excuse me—a ball point pen, which is light 
one half way up and kind of colored the other half way, and 
has a shamrock on it and in the shamrock is written “Bob 
Huckleberry, Shamrock Distributor, Tucson, Arizona.” Did 
you purchase this pencil and others like it? A. Yes. 
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Q. For what purpose? <A. To give out to my customers. 
Q. Have you incurred any other expense in the way of 
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advertising? A. Well, yes. I paid for a sign—not a sign— 
a light on a restaurant. 

Q. You paid for a light— A. —to light up the dairy 
sign. 

Q. To light up the Shamrock Dairy sign? <A. Yes, that’s 
right. 

Q. How much did you spend for that? A. About $32.50. 

Q. Was this restaurant one of your wholesale customers? 
A. That’s right. 
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Q. Is there anything you have put in this truck that 
wasn’t in or on it when you were an employee? A. A 
heater. 
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Q. At whose expense was the heater put in? A. Mine. 


Q. When you were an employee, they didn’t furnish a 
heater? <A. No, sir. 
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JOHN A. CZESKI 


a witness called by and on behalf of Respondent, being first 
duly sworn, testified as follows: 


Direct Examination. 
cs * & 
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Q. Now, Mr. Czeski, I will hand you what is in evidence 
as General Counsel’s Exhibit Number 30, the second page 
of which is headed, “New Price Schedule Wholesale,” and 
will ask you, referring your attention to the column of fig- 
ures on the far right under the heading “Your Suggested 
Selling Price Effective May 1,” I will ask you whether since 
May 1st you have sold any of the commodities listed on the 
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second page of this exhibit at prices other than those prices 
that are listed on the exhibit? A. I have. 

Q. And which commodities have you sold at different 
prices than this suggested selling price? A. Half gallon 
paper. 

Q. I note that “half gallon paper” is under the general 
heading “Homogenized,” is that correct? A. Correct. 

Q. Suggested selling price 43 cents? A. Correct. 

Q. What have yousolditfor? A. 44. 

Q. And the next item— A. Paper quarts, homogenized. 

Q. Suggested selling price .215, is that correct? A. 
That’s right. 

Q. What have you solditfor? A. 22. 
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Q. And on—what is the next? A. Paper half pints. 

Q. Suggested selling price .0652 A. That’s right. 

Q. What have you sold it at? A. Seven cents. 

Q. Is there any other item on the exhibit which— A. 


Ready Whip. 

Q. I notice the suggested selling price is 49 What have 
yousolditfor? A. 50. 

Q. Is there any other item? A. One-pound cottage 
cheese. 

Q. What is the suggested selling price on that? A. 27. 

Q. What do yousellitfor? A. 28. 

Q. Mr. Czeski, I will hand you what has been identified 
in evidence as Respondent’s Exhibit 9 and ask you what 
thatis. A. Itis my truck. 

Q. Is that a picture of your truck? <A. Yes, sir. 

Q. When did you purchase that truck? A. About August 
1st, 1956. 
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Q. August Ist, 1956? A. About. 


Q. And where did you get the truck you had prior to the 
time you purchased that truck? A. Shamrock Dairy. 

















38 


Q. Shamrock Dairy. That is the truck you purchased 
when you purchased your business? A. That’s right. 

Q. Is there any difference between the truck you pur- 
chased when you purchased your business and the truck 
which is portrayed in Respondent’s Exhibit 9? A. The 
truck I purchased from Shamrock Dairy was a ton and a 
half Chevrolet. This is the one I purchased from Bogard 
GMC two-ton. : 

Q. What did you do with the ton and a half Chevrolet? 
A. Traded in on chassis of the new truck I got here. 

Q. On the truck portrayed in Respondent’s Exhibit 9, is 
that correct? A. That’s right. 

Q. Is there any difference in the color of the truck, of the 
cab of the truck you purchased from Shamrock and the 
truck you purchased from Bogard GMC Agency? A. 
Yes. The cab is very light green and has yellow trim. 

Q. The cab is light green and has yellow trim? A. That’s 
right. 
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Q. What was the color of the cab of the truck you pur- 
chased from Shamrock Dairy? A. Dark green, same as the 
body, had black trim. 

Q. The truck you formerly owned was dark green and 
the same color as the body, is that correct? A. That’s 
right. 

Q. Have you purchased any advertising gimmicks in con- 
nection with the operation of your business? A. No, I have 
not. 

Q. Why haven’t you? A. Because I felt I could not af- 
ford to purchase them. I had planned this truck. 

Q. Did you deal directly with Bogard Agency when you 
purchased the truck? <A. Yes, I did. 

Q. You made all arrangements for that purchase, your- 
self, is that right? A. Yes. 
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ERNEST HEDGES 


a witness called by and on behalf of the Respondent, being 
first duly sworn, testified as follows: 


Direct Examination. 
* * * 
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Q. Do you distribute anything else except milk and dairy 
products? A. Yes, Swift’s ice cream, still list that, raw 
eggs, Colorado Gold oleo. 

Q. Are there any other commodities you are engaged in 
the business of? A. Not right now. 

Q. Are you interested in a bakery business now? <A. Oh, 
bakery business! I meant in connection with the dairy. 

Q. Excuse me. A. Yes. I have a bakery route, another 
truck, and I hired for the route— 

Q. You own a truck that is used in connection with the 
bakery business? A. Yes, Lacave Bakery. 

Q. What is the nature of that business? A. It is based 
on the same plan that the dairy operation, buy the bread, 
sell it. 


Q. (By Mr. Kleindienst) Do you have an employee—I 
think you stated— A. That is right. 

Q. Who operates the truck used in connection with the 
bakery business, is that correct? A. That is correct. 

Q. Where do you live? A. Right across from Shamrock 
Dairy. 

Q. How far is your house from Shamrock Dairy? A. 
Several hundred yards. 

Q. Several hundred yards? <A. Yes. 

Q. I will show you what is in evidence as Respondent’s 
Exhibit 6. Have you ever seen the truck portrayed in that 
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picture before? A. Yes, sir, that is my truck. 
Q. And I note there is an ice cream sign on the exhibit. 
Is that the ice cream you sell? A. Yes, Swift’s ice cream. 
Q. You still sell that icecream? <A. Yes. 
Q. Where did you get the ice cream box? A. I bought 
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the first one. Swift has furnished me three. 

Q. Swift has furnished you three? A. That is correct. 

Q. You still have those? A. That is correct. 

Q. You still have the ice cream box? A. That is right. 

Q. I notice a sign on the truck, “Truly Nolan,” extermi- 
nating company. What does that have reference to? A. 
Well, I sell a little exterminating on the side. 

Q. You sell exterminating contracts on the side? <A. Yes, 
sir. 

Q. How are you paid for the sale of those? A. On a 
commission basis is the basis I had with Truly, on monthly 
business, for the advertising on the truck. 

Q. You get paid for the advertising on the truck and paid 
a commission on sales of contracts? A. That is correct. 

Q. Now, with respect to the cab portion of the truck, 
there is a sign on there, Mr. Hedges. What does that sign 
say? A. “Owned and operated by Ernie Hedges.” 

Q. Where did you get it? A. One of my customers 
painted it. 

Q. You paid forit? A. I did. 
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Q. You placed it on the truck? A. Yes, sir, personally. 
Q. What do you have in this truck, other than the seat 


and steering wheel, inside the cab? A. I have a radio and 
a platform for holding a book, route book. 


Q. I am handing you an insurance policy. Would you 
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state the agent from whom that insurance was procured? 
A. L. N. Freeden. 

Q. Is that the same insurance agent from whom you pur- 
chased the policy of public liability insurance when you first 
purchased the route? A. No, sir. This is my own insur- 
ance company. 


ROBERT L. COOKE 


a witness called by and on behalf of Respondent, being first 
duly sworn, testified as follows: 


Direct Examination. 


Q. Did you pay a tax to the city of Tucson, a privileged 
license tax? <A. I do. 
Q. Do you have anything on your truck which indicates 


you have such a license? A. Yes, have a quarterly plate. 

Q. Where do you place it on the truck? A. The rear 
part of the truck. 

Q. I notice you have on a grayish green uniform with a 
Shamrock medallion over the left pocket, is that correct? 
A. Right. 

Q. Do you wear those clothes in connection with your 
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business from Shamrock Dairy? <A. Quite often. 

Q. Do you wear any other type of clothes? A. White 
and khaki. 

Q. White and khaki and this grayish green, is that cor- 
rect? <A. Yes. 


* * * * e @ * * 
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NORMAN McCLELLAND 
a witness called by and on behalf of Respondent, being first 
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duly sworn, testified as follows: 
Direct Examination. 

Q. (By Mr. Kleindienst) Mr. McClelland, were you pres- 
ent at all the meetings in the Hostess Room and Golden 
Guernsey Room when the profit sharing retirement trust 
plan was presented to the employees? A. When it was 
discussed ? 

Q. When the profit sharing retirement trust plan was 
discussed? A. Yes. 

Q. And how many meetings did you attend? A. I be- 
lieve there were approximately eight or nine. 

Q. Eight or nine? A. Yes. 
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Q. And did you say substantially the same thing at all 
those meetings? A. Yes, I did. 

Q. Would you relate what you said at those meetings? 
A. Well, I explained to our employees that Shamrock Dairy 
had studied the dairy business for many years and, as it 
changed, to try to change with the dairy business. I, per- 
sonally, had investigated dairy operations in California, 
Michigan and various parts of the country, personally or 
by correspondence; and that the dairy felt that, for the 
interest of the employees and for the good of the dairy, that 
we should make a change, that we should consider a change 
to the independent distributor operation. 

* ze * w a sd & e 

Q. (By Mr. Kleindienst) Did you explain the provisions 
of the contract? A. Yes, I did. 

* ww * 2 
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Q. Now, was any mention made by you of the profit shar- 
ing retirement trust plan at these meetings? A. I ex- 
plained it was my understanding that the profit sharing 
retirement plan had been amended so that employees who 
terminated their employment with the company could at 
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that time immediately get their money and that they could 
do with it as they saw fit. 

Q. That is, if they terminated their employment to pur- 
chase a route, is that correct? A. Yes. 

Q. Did you say anything with respect to what would hap- 
pen when somebody would not purchase a route? A. In 
response to any questions along that line, I replied I did 
not know all the provisions of the plan, how they would 
affect it, but the provisions of the plan would be effective. 


* bd Sd * * v % * 
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Q. (By Mr. Kleindienst) At any time, Mr. McClelland, 
in the year 1955, did you ever tell anybody connected with 
Shamrock Dairy or otherwise that, if an employee did not 
purchase a route, he would forfeit or otherwise lose the in- 
terest he had in the profit sharing retirement trust plan? 
A. No. I told them the provisions of the plan would be ef- 
fective. I did not tell them they would lose the money. 


Q. At any time did you ever say they would lose their 
money if they did not purchase one of these routes? A. No, 
I did not. 

Q. Did anybody connected with management of Sham- 
rock Dairy, Inc. at any of these meetings in the Hostess 
Room ever say that? A. No. 

Q. Did Mr. Lacy? A. No. 

Q. Did Mr. Stafford? A. No. 

Q. Was a question raised at any time by anybody with 
respect to taking a copy of the contract out of the Hostess 
Room? A. At one of the meetings I believe Mr. Kosacki 
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asked to take a copy home. At that time—I believe he was 
present during one of the earlier meetings—we asked if 
they would all leave their copies with us until the plan could 
be talked over with everyone and copies of the contract 
would be available for them at a later date, as soon as we 
could get additional copies. 
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Q. Do you know if additional copies were made? A. Yes. 

Q. Were they distributed to the employees? A. That’s 
right. 

Q. Do you know how soon after they were distributed to 
the employees. A. I would say a week to two weeks. 

Q. Mr. McClelland, you are an officer of Shamrock Dairy 
of Phoenix, are younot? A. I am President. 

Q. What is the means by which the products of Sham- 
rock Dairy of Phoenix, Inc. are distributed? A. They are 
distributed by independent distributors. 

Q. And have the products of Shamrock Dairy of Phoenix, 
Ine. ever been distributed by any other means? A. Might 
have been distributed on a temporary basis by an employee 
until one of the routes was resold to another distributor. 
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Q. When did Shamrock Dairy of Phoenix, Inc. commence 
distribution? When did they go into business for the pur- 
pose of selling milk products? A. October 1954. 

Q. Did Shamrock Dairy of Phoenix, Ine. ever have any 
collective bargaining agreement with the union? A. N 0, 
they did not. 

Q. When the Phoenix company commenced its operation, 
did they have independent distributors, or was it some time 
after they commenced operation that they had independent 
distributors? A. They had independent distributors from 
the very start. There were no employees in the operation 
except on a very temporary nature—I am talking about 
distributing products now—and the employees in the office, 
and the general manager. 
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Q. Now, Mr. McClelland, was a new system of ordering 
instituted at Shamrock Dairy, Inc. sometime in the year 
1956? A. Yes, there was. 

Q. Why was the new system of ordering instituted? A. 
It became apparent to me and to officers of the company 
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that some of the distributors, especially those having retail 
refrigerated trucks, were being delayed at the plant. The 
matter was discussed with these distributors, and the com- 
pany undertook to work out a solution of the problem, and 
this new ordering system of loading out of the cold room 
was put in effect. 

Q. Was any time saved with respect to loading out by 
the distributors? A. Yes, sir. I believe it was—prior to 
that time they were having to wait two or three hours in the 
afternoon. After that they loaded out, first come first serve 
basis. I don’t believe anyone was delayed over 15 or 20 
minutes. 


Mr. Kleindienst: As the result of an off-the-record dis- 
cussion, I propose the following stipulation: That Mr. 
Lacey, if called again, would testify that the following em- 
ployees of Shamrock Dairy, Inc., who were employees prior 
to the time they purchased an independent distributor 
route, had the following sums due them under the profit 
sharing retirement trust agreement and did not apply these 
sums to the purchase of a route: 

Jacinto Orozco had $261.14 coming under the plan, which 
was not applied to the purchase of a route. 


Dan Jones had $5061.77 and used only $4,000 of that 
amount. 

Dale Frear had $718.13, used none of it. 

Clifford Cady had $2,249.05, used none of it. 

Henry Cady had $2,249.05, used none. 

Henry Peterson had $1,160.16, used none of it. 

William George had $233.44, used none of it. 

John Cubbon had $217.62, used none of it. 

James McMahan had $251.25, used none of it. 

Donald Ehlenberg had $1,209.19, used none of it. 
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Harley Taylor had $1,192.68, used none of it. 
Robert Green had $705.58, used none of it. 
Frank Cross had $261.14, used none of it. 
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James Barnett had $243.33, used none of it. 
Ralph Meyer had $2,452.70, used none of it. 
Raymond Olson, $257.18, used none of it. 
Is that stipulated, Mr. Cherry? 

Mr. Cherry: So stipulated. 


1257 


Q. Was there any difference in the duties of the sales 
promotion men, as between supervisors and sales promotion 
men, before and after the independent distributor plan went 
in effect. A. Yes, I would say there was considerable dif- 


ference. 


Q. (By Mr. Kleindienst) What were the differences be- 
fore and after the plan? A. Before the independent dis- 
tributors’ plan, as supervisor, he was responsible for a cer- 
tain number of routes. They laid out the routes; they 
changed the\routes as they saw fit; they recommended terri- 
tory changes; they recommended promotions, dismissals, 
and they recommended men that were being trained on the 
routes to the personnel director, also to the officers of the 
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company. They were directly responsible for the sales and 
operation of their routes under them in the company. After 
the plan went in effect, we have found that the sales pro- 
motion men have not been needed all the time on the routes 
in the Tucson area. They have spent considerable time at 
the request of distributors, soliciting, helping in any way 
they can, advising them, whenever—they have gone out of 
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town to Bisbee, Douglas, to areas where Shamrock Dairy 
serves in the southern part of the State of Arizona, gone 
to Yuma, built routes in that area. They have had time to 
do all these things other than work with the routes they 
were previously concerned with. 

Q. After the independent distributor plan went in effect, 
did the sales promotion men spend more time in other areas 
and communities outside the city of Tucson than they did 
prior to the time the independent distributors plan was in 
effect? A. A great deal more, yes. 
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Q. Prior to the time the independent distributor plan 
went in effect, do you know whether or not the company 
withheld federal income taxes from the wages of retail route 
drivers? A. They did. 
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Q. And after the independent distributor plan went into 
effect, did the company withhold federal income taxes from 
the commissions earned by independent distributors? A. 
Well, not deducted from—we sold the products to the dis- 
tributors. After that we had no control over their earnings. 

Q. Were any deductions made by Shamrock Dairy with 
respect to the commissions earned by independent dis- 
tributors? A. No, sir. 

Q. What deductions were made from the wages received 
by employee route drivers prior to the institution of the 
independent distributor plan? A. Well, the deductions re- 
quired for federal government and state government for in- 
come tax, social security, unemployment compensation. 

Q. Unemployment compensation? A. Yes. 

Q. Workman’s compensation? A. I believe that is cov- 
ered under the same deduction. 

Q. Then after the retail—after the independent distribu- 
tor plan went in effect, did Shamrock Dairy maintain a pol- 
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icy of workman’s compensation with the Industrial Com- 
mission of the State of Arizona with respect to independent 
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distributor contractors? A. No, sir. 
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Q. (By Mr. Kleindienst) Mr. McClelland, on the 3rd day 
of October 1955, did you have conversations with Mr. John 
Foley, Mr. Koenig, Mr. Cosacki, Mr. Eagleston, Mr. Pry 
and Mr. Toro? A. Yes. 

Q. And where were these conversations held? A. Mr. 
Stafford’s office. 

Q. Who was present at that time? A. Mr. Stafford, my- 
self and each one of these men, individually, except for Mr. 
Foley and I think Mr. Koenig came in together. 
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Q. Did you read from a prepared statement in connection 
with those conversations? A. I did. 

Q. I hand you a yellow piece of paper and ask you 
whether or not that is the prepared statement from which 
youread? A. Itis. 


Q. (By Mr. Kleindienst) Will you read into the record 
the statement you read to these six gentlemen when ap- 
peared in your office? A. (Reading) “You have advised 
you do not desire to enter into a contract with us to dis- 
tribute our products as an independent contractor. In view 
of the fact that it is our plan hereafter to deliver our prod- 
ucts through independent contractors, we will have no 
further need for your services after October 1, 1955.” 

Q. With the exception of the statement you read to them 
from that paper, did you say anything else to these gentle- 
men? A. No, sir. 
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Q. Prior to the introduction of the independent distribu- 
tor plan of operation, did Shamrock Dairy for a health 
and welfare insurance policy for its employees? A. They 
did. 

Q. And did the employees contribute any of their earn- 
ings with respect to that plan? A. Those employees under 
the union contract did at one time. Those employees not 
under the union contract contributed nothing. 

Q. Did the company in the year 1955, prior to the institu- 
tion of the independent contractor plan, have a hospital or 
hospitalization benefit plan or benefits? A. Yes. 

Q. Was that an insurance policy? A. An insurance pol- 
icy included. 

Q. Did the employees contribute anything to that plan 
under the union contract? A. Well, I don’t believe there 
was an insurance policy under the union contract. Under 
a policy with Equitable Life Insurance there was an insur- 


ance policy for those employees that did not belong to the 
union. 

Q. And, with respect to the employees covered by the 
union contract, being the employee route drivers, did the 
company make a contribution to the welfare plan for their 
benefit? A. Yes, sir. 
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Q. (By Mr. Kleindienst) This was prior to the institu- 
tion of the independent distributor plan? A. Yes, sir. 

Q. After the employee route drivers became independent 
distributors, did the company make a contribution for them 
to the welfare plan? <A. No, sir. 
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| Exhibit No. GC-6 
DISTRIBUTOR’S AGREEMENT 
(RETAIL) 


THIS AGREEMENT, made and entered into at Tucson, 
Arizona, on this, the 


WITNESSETH: 

THAT, WHEREAS, First Party, among other things, is 
now engaged in the production, manufacture and distribu- 
tion of milk, cream, butter, cottage cheese, buttermilk, and 
other dairy and food products; and 


WHEREAS, Second Party desires to become a distribu- 
tor at retail of said products in the territory described in 


Exhibit “A” hereto attached and by this reference made a 
part hereof, which said territory for convenience may some- 
times be referred to as Rout No. .......... , Subject to the terms 
and conditions hereof ; and 


WHEREAS, SAID Second Party desires to acquire by 
purchase from First Party, the exclusive right to sell such 
products to the retail customers of said First Party in said 
territory; and 


WHEREAS, First Party desires to grant to said Second 
Party the exclusive right to sell such products to the retail 
customers of said First Party, located in said territory; 


NOW, THEREFORE, for and in consideration of the 
mutual covenants and agreements to be by them kept and 
performed the parties hereto agree as follows, to wit: 


1, First Party hereby grants and extends to Second 
Party the sole and exclusive right to distribute at retail said 
products, most of which said products are produced in ac- 
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cordance with trade secrets and processes of said First 
Party and under its own trade names and trademarks and 
First Party hereby agrees to sell to Second Party upon the 
terms and conditions hereinafter set forth such products for 
said by Second Party at retail in said territory. During the 
continuation of this agreement said First Party shall not 
sell or dispose of any of its products at retail in said terri- 
tory nor give to any other person or persons the right to 
sell at retail said products in said territory. For the pur- 
pose of this agreement a “sale at retail” shall mean a sale 
to the ultimate consumer. In the event that First Party 
shall determine that the territory hereinabove referred to 
is too large to permit Second Party to give good and proper 
service to the customers for the products of First Party in 
said territory, said First Party shall have the right, at any 
time and from time to time by mutual agreement with Sec- 
ond Party, to change and alter the limits or boundaries of 
said territory to the end that the customers for the products 


of First Party shall receive such service from Second Party 
as First Party shall determine reasonable and proper. 


2. First Party shall turn over to Second Party the names 
of all customers for its products within the above-referred 
to territory and all calls or orders for such products for 
sale at retail within said territory, and Second Party agrees 
that he will not solicit, sell, give, deliver or dispose of any of 
said products, either directly or indirectly, at retail, whole- 
sale, or otherwise, outside of said aforesaid territory, and 
said Second Party further agrees that during the term of 
this agreement he will only sell, distribute and dispose of 
said products of said First Party and that he will not pur- 
chase, receive, sell, distribute or dispose of any products of 
any kind or class whatsoever in said territory which may 
be manufactured, produced, distributed, sold or offered for 
sale by any other person or persons whomsoever, other than 
said First Party. 
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3. Second Party shall pay to First Party the sum of 


....., the receipt whereof is hereby confessed and 
acknowledged, for said exclusive right to sell at retail in 
said territory such products hereinbefore referred to. It is 
understood and agreed that said sum of $ 
resents the sum of $ for each “average milk 
unit” delivered by First Party in said territory for the 
twenty-eight (28) days period next preceding the execution 
of these presents. 


4. Second Party shall pay to First Party for said prod- 
ucts of First Party to be sold by him at retail in said terri- 
tory the respective prices therefor as set forth and con- 
tained in “Price Schedule 1” hereto attached, hereby re- 
ferred to and made a part hereof, which said prices shall be 
based generally upon local market conditions. First Party 
shall have the absolute right at any time, and from time to 
time, to change or alter said prices as set forth in said Price 
Schedule, by notice in writing to Second Party. Second 
Party shall! pay to First Party in cash the full amount of 
the purchase price of all products delivered to him by First 
Party at the time of the delivery thereof. Second Party 
shall take delivery of all products of First Party to be sold 
by him at retail, as aforesaid, each day at such time and 
place as First Party shall designate, and shall place item- 
ized orders for all of such products at least Twenty-four 
(24) hours in advance of delivery thereof by First Party 
to Second Party, such orders to be on such forms as shall be 
furnished by First Party. 


5. Second Party shall operate as a retail distributor of 
said products of said First Party on his own responsibility 
and as an independent contractor, and shall at his own cost 
and expense procure and maintain in effect, with such in- 
surance companies as shall be approved by First Party, 
Property damage insurance in an amount of not less than 
$10,000.00 and public liability insurance in the limits of not 
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less than $25/50,000.00 on the truck to be operated by said 
Second Party in connection with the distribution of said 
products of First Party, and said policy or policies of insur- 
ance shall be approved in advance as to form and substance 
by First Party. 


6. Second Party shall furnish, operate and maintain his 
own truck and other equipment for the distribution of said 
products of First Party, except bottles and milk cases, 
which shall be furnished by First Party. 


7. Second Party shall be liable to First Party for any 
bottles or milk cases delivered to and received by him and 
not returned to said First Party. The word “bottle” as used 
herein shall mean an individual milk container which may 
be subject to reuse in the future when reteurned by Second 
Party to First Party. 


A charge of two cents (2¢) will be made to Second Party 
for each glass bottle as and when the same is delivered to 
and received by said Second Party and a credit of two 
cents (2¢) will be allowed to Second Party upon the return 
of each glass bottle. 


At the end of each twenty-eight (28) days (or four week) 
selling period the total number of bottles delivered to and 
received by Second Party during such period will be com- 
puted and twelve percent (12%) of such total number of 
bottles will be deemed to be in Second Party’s “bottle in- 
ventory”. At the end of the first twenty-eight (28) day (or 
four week) selling period of Second Party a credit in the 
amount of the sum produced by multiplying the number of 
bottles in such “bottle inventory” for such period by two 
cents (2¢) will be given to Second Party. At the end of the 
second and each successive selling period thereafter a 
credit or charge against Second Party, as the case may be, 
in the amount of two cents (2¢) per bottle will be made for 
the period based on the difference in the number of bottles 
in Second Party’s “bottle inventory” for such period and 
for the selling period next prior thereto. 
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In addition to the foregoing credit a flat credit in the 
amount of Five Dollars ($5.00) will be paid to Second 
Party at the end of each twenty-eight (28) day (or four 
week) selling period to apply on account of breakage, sam- 
ples, losses, ete. 
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For use for the purpose of encouraging the development 
of new and additional customers and promoting the in- 
creased use of the products of First Party, said Second 
Party shall be paid additional amounts to that hereinabove 
specified determined on the basis of “average milk units”, 
as hereinafter provided. 


At the end of each twenty-eight (28) day (or four week) 
selling period the total number of quarts of Grade A pas- 
teurized or homogenized milk sold and delivered by Second 
Party during such period will be computed and such total 
number divided by twenty-four (24) (the total number of 


selling days in such period), and the result so obtained 
shall be known as “average milk units”, and the number of 
“average milk units” for such period in excess of the “aver- 
age milk units” for the next preceding selling period shall 
be multiplied by the sum of Five Dollars ($5.00), and an 
amount equal to the product thereof will be paid to Second 
Party at the end of the next succeeding selling period, pro- 
vided that the “average milk units” at the end of such next 
succeeding selling period for such period shall equal or 
exceed the number of “average milk units” for the preced- 
ing period, otherwise Second Party shall be paid the sum 
of Five Dollars ($5.00) for each “average milk unit” only 
by which the “average milk units” for such selling period 
shall exceed the “average milk units” for the preceding 
selling period in which Second Party shall have attained 
the greatest number of “average milk units”. 


Such additional amounts shall be payable throughout the 
life of this contract so long as the increased use of the 
products of First Party in the territory of Second Party 
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shall show a normal and satisfactory growth, as deter- 
mined by First Party, otherwise First Party shall have the 
right to withhold payment of such additional amounts, or 
any part thereof, provided, that the same shall be expended 
by First Party as it shall determine for the purpose of de- 
veloping new and additional customers and in promoting 
the increased use of the products of First Party. 


8. (a) Second Party hereby grants and extends to First 
Party the continuing, unconditional and irrevocable option 
to purchase at any time the entire distribution business in- 
cluding the existing accounts receivable of Second Party in 
said territory, including, but not by way of limitation, the 
trucks, routes, clientele, good will, customers’ names and 
addresses, days of the week on which they buy and other 
information and assets pertaining to the same. Said option 
to purchase said entire distribution business so owned and 
operated by Second Party shall be for cash at a price equal 
to $1.50 per unit. The term “unit” for the purpose hereof 
meaning the average daily sales of one quart of Grade A 
pasteurized, homogenized or Guernsey fluid milk for the 
twenty-eight (28) days period immediately preceding the 
date of sale. To exercise said option First Party shall de- 
liver to Second Party, by registered mail, notice in writing 
of the exercise of said option and the date of sale shall be 
thirty (30) days after the mailing of said notice by regis- 
tered mail by First Party to Second Party at the address 
or Second Party hereinafter set forth and contained. Sec- 
ond Party shall have no right to sell or assign said business 
or any part thereof, or to assign this agreement or any 
rights hereunder, without the consent in writing of said 
First Party first had and received. 


(b) The option herein provided for shall include the 
right, as aforesaid, on the part of said First Party to pur- 
chase the truck used by said Second Party in operating and 
conducting his said distribution business, and operating 
and conducting said route, it being understood and agreed 
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that the purchase price for said truck shall be fixed at the 
cost thereof to said Second Party, less depreciation based 
on the following schedule: 


If purchased by First Party during the first 12 months 
after original acquisition 75% of cost to Second Party; 


If purchased by First Party during the second 12 
months after original acquisition 55% of cost to Second 


Party; 
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If purchased by First Party during the third 12 
months after original acquisition 40% of cost to Second 
Party; 
If purchased by First Party during the fourth 12 
months after original acquisition 30% of cost to Second 
Party; 


If purchased by First Party during the fifth 12 months 


after original acquisition 20% of cost to Second Party; 


If purchased by First Party during the sixth 12 months 
after original acquisition 18% of cost to Second Party; 


If purchased by First Party during the seventh 12 
months after original acquisition 16% of cost to Second 


Party; 
If purchased by First Party during the eighth 12 
months after original acquisition 14% of cost to Second 
Party; 
If purchased by First Party during the ninth 12 months 
after original acquisition 12% of cost to Second Party; 
If purchased by First Party during the tenth 12 
months after original acquisition 10% of cost to Second 
Party. 
Said purchase price is predicated upon said truck being in 
good, safe and sound condition, and in the event said truck 
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shall not be in such condition, the reasonable cost of re- 
conditioning the same shall be deducted from said purchase 
as herein provided. In the event that the parties hereto 
cannot agree as to the condition of such truck or the cost of 
properly reconditioning the same in the event that it shall 
not be in proper condition, then and in such events such 
facts shall be determined by a board of appraisers, one 
thereof to be appointed by said First Party, one thereof 
to be appointed by said Second Party, and the third thereof 
to be appointed by the appraisers so appointed by said 
First Party and Second Party, and the decision of said 
board of appraisers, or a majority thereof, shall be final 
and binding upon the parties hereto. 


(c) That in the event of the exercise of said option by 
First Party, as herein provided, and the consummation of 
such sale and purchase, said Second Party shall hold all in- 
formation pertaining to said route and customers, as above 
mentioned, confidential for a period of two (2) years from 
and after the date thereof, and shall not disclose the same 
directly or indirectly to any other person, firm or corpora- 
tion whomsoever during said period without the prior con- 
sent of said First Party in writing. Second Party further 
agrees, in consideration of the premises, that in the event 
of the exercise of said option by First Party, as herein 
provided, he shall not for the period of two (2) years from 
and after the date of said sale directly or indirectly en- 
gage on his own account, or for any other person or per- 
sons, firms or corporations, in the distribution of dairy 
products or other products handled by First Party within 
the territory referred to and particularly described in 
Exhibit “A” hereto attached, or within any other area or 
territory in which Second Party shall at any time within 
two (2) years have sold the products of First Party. 


9. By reason of the fact that First Party’s name has 
been or will be associated with the origin and development 
of said business to the point where First Party might lose 
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the good will of customers on said route in case of the 
abrupt termination of delivery of its products therein to 
said customers, it is agreed that in the event of any acci- 
dent, strike, emergency or other cause which shall interfere 
or threaten to interfere with the proper distribution of 
said products in said territory, temporary or otherwise, 
and thus deprive the customers of the products of First 
Party normally delivered by Second Party, then and in 
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such event First Party shall have the right, in the event 
that it shall determine that such action is warranted, with- 
out notice to Second Party, to take over the route of said 
Second Party, his equipment and business and to conduct, 
operate and continue the same during the continuation of 
such emergency or condition. 


10. Second Party agrees to be diligent at all times in the 
matter of promoting sales of products of said First Party 


in the above-referred to territory and in the matter of de- 
veloping the business of First Party and Second Party in 
said territory and to well and faithfully serve any and all 
retail customers for said products of said First Party in 
said territory, and any wholesale customers of said First 
Party in said territory which First Party shall instruct 
Second Party to serve. 


11. Second Party shall at all times fully comply with all 
laws, rules and regulations relating to health and sanita- 
tion and shall keep himself, his truck and his clothes in a 
neat and tidy appearance, in keeping with the high stand- 
ards established, followed and maintained by First Party 
in the conduct and operation of all its business. | 


12. The territory hereinbefore referred to shail be di- 
vided into two areas, as First Party shall determine, and 
Second Party shall deliver to all customers for the products 
of First Party in one of said areas regularly and without 
fail on Mondays, Wednesdays and Fridays of each week, 
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and to all customers for the products of First Party in the 
other area on Tuesdays, Thursdays and Saturdays of each 
week, and shall make deliveries of said products of said 
First Party to said customers in the whole of said terri- 
tory within such hours as First Party shall designate. 





13. To insure continuous service to the customers of 
Second Party for the products of First Party: 


(a) In the event of any breakdown of the truck of 
said Second Party used by him in the delivery of the 
products of First Party, as herein provided, said First 
Party shall furnish a relief truck to Second Party, if 
Second Party shall desire the use thereof, and Second 
Party shall pay to said First Party, for the use of said 
truck, the sum of Five Dollars, ($5.00) per day, and in 
addition thereto the sum of ten cents (10¢) per mile 
for each mile that said truck shall be operated by Sec- 
ond Party. First Party shall furnish all gas and oil 
used or consumed in said truck during said period. In 
the event that Second Party shall not elect to use the , 
relief truck belonging to First Party, but shall desire 
to use some other vehicle, then and in such event before 
the use of such other vehicle by Second Party the same 
shall be approved by First Party; however, during the 
first three years of this contract a spare truck will be 
furnished by First Party to Second Party if Second 
Party shall desire at no charge except that Second 
Party shall pay for any gas and oil used in the spare 
truck during such period. 

(b) In the event that Second Party shall for any 
reason become physically incapacitated and unable to 
carry on and conduct the business of selling and de- 
livering the products of First Party, as herein pro- 
vided, then and in such event First Party shall furnish 
to Second Party the name or names of one or more 
responsible individuals whose services may be engaged 
by Second Party for the purpose of earrying on and 
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conducting the business of selling and delivering the 
products of First Party during such disability, and 
who will accept as compensation for his services the 
sum of Twelve Dollars ($12.00) per day or four cents 
(4¢) for each “sales point” delivered by him each day, 
whichever sum is the greater. Sales of the following 
products in the following quantities shall produce, for 
the purpose hereof, “sales points” as follows: 


ONE POINT 


1 quart milk or equivalent 
1 quart buttermilk or equivalent 
2 pints milk or equivalent 
2 pints buttermilk or equivalent 
1 quart (paper) skim milk 
14 gallon (glass) skim milk 
1 pint Yogurt 
1 pound cottage cheese 


1 pound Mexican cheese 
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1 pound butter 

1 pint cereal cream or equivalent 
14 pin coffee cream or equivalent 
14 pint sour cream 

1 quart chocolate milk drink 

1 quart orange juice drink 

1 dozen eggs 


TWO POINTS 
14 pint whipping cream or equivalent 
Reddiwhip 
1 gallon (glass) skim milk 
1 quart Yogurt 


TEN POINTS 
5 gallon dispenser skim milk 
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SIXTEEN POINTS 
1 gallon sour cream 


TWENTY POINTS 
5 gallon can whole milk 


Second Party shall not be required to engage the serv- 
ices of any individual whose name shall have been sub- 
mitted to him by First Party, but in the event he shall 
not, then and in such event he shall only engage some 
proper person experienced in the sale and delivery of 
milk and milk products at retail and thoroughly reli- 
able and responsible in every respect. 


14. This agreement shall be and remain in full force and 
effect until terminated by either party hereto. In the event 
of the desire of either of the parties hereto to terminate 
this agreement such party shall give notice in writing of 
such termination to the other of the parties hereto by mail- 
ing such notice by registered mail to such other party at 
the address specified in Paragraph 15 hereof. Such date 
of termination shall be thirty (30) days after the mailing 
of notice of termination as herein provided. In the event of 
the termination of this agreement by either of the parties 
hereto the provisions hereof pertaining to the option 
granted by Second Party to First Party, as provided in 
paragraph 8 hereof, shall be effective and First Party shall 
purchase the distribution business of Second Party in ac- 
cordance therewith and subject to all of the other terms and 
conditions herein set forth and contained. 


15. All notices herein to the parties hereto shall be valid 
and sufficiently served, given or made, if mailed by regis- 
tered mail with postage prepaid, and if intended for First 
Party addressed to said First Party at P. O. Box 5524, 
Tucson, Arizona, and if intended for Second Party ad- 
dressed to said Second Party at 
Arizona. Either Party may designate, by notice in writing, 
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a new address to which any such notice shall thereafter be 
so addressed and mailed. 


16. In the event that First Party shall be compelled to 
retain an attorney to enforce the terms and conditions of 
this agreement, or to enforce any right hereunder, Second 
Party shall pay to said First Party a reasonable fee for 
said attorney. 
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17. The provisions hereof shall extend to and be binding 
upon the heirs, executors, administrators, successors and 
assigns of the parties hereto. 


IN WITNESS WHEREOF the parties hereto have exe- 
cuted, or caused to be executed, these presents on the day 
and year first hereinbefore written. 


SHAMROCK DAIRY, INC., 
an Arizona Corporation 


President 


FIRST PARTY 


ATTEST: 


Secretary 
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Exhibit No. GC-7 


DISTRIBUTORS AGREEMENT 
(RETAIL) 


THIS AGREEMENT, made and entered into at Tucson, 
Arizona, on this, the day of : 
, by and between SHAMROCK DAIRY, INC., an 
Arizona corporation, hereinafter designated “First Party”, 
, hereinafter designated 

“Second Party”, 


WITNESSETH: 


THAT, for and in consideration of the mutual covenants 
and agreements to be by them kept and performed the 
parties hereto agree as follows, to-wit: 


1. First Party hereby grants and extends to Second 
Party the sole and exclusive right to distribute at retail the 
products of First Party, and First Party hereby agrees to 
sell to Second Party upon the terms and conditions herein- 
after set forth such products for sale by Second Party at 
retail in the territory described in Exhibit A attached 
hereto.* During the continuation of this agreement said 
First Party shall not sell or dispose of any of its products 
in retail in said territory nor give to any other person or 
persons the right to sell at retail said products in said 
territory. For the purpose of this agreement a “sale at 
retail” shall mean a sale to the ultimate consumer. 


2. First Party shall turn over to Second Party the names 
of all customers for its products within the above-referred 
to territory and all calls or orders for such products for 
sale at retail within said territory, and Second Party agrees 
that he will not solicit, sell, give, deliver or dispose of any 


* First Party shall have the right by mutual agreement with Second Party 
to change and alter the limits or boundaries of said territory. Party in connec- 
tion with the distribution of said products of First Party, and Second Party 
shall furnish, operate and maintain his own truck and other equipment for the 
distribution of said products of First Party. 
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of said products, either directly or indirectly at retail, 
wholesale, or otherwise, outside of said aforesaid territory. 


3. Second Party shall pay to First Party the sum of 

, the receipt whereof is hereby con- 

fessed and acknowledged, for said exclusive right to sell at 
retail in said territory such products hereinbefore referred 
to. It is understood and agreed that said sum of 


for each “average milk unit” delivered by First Party in 
said territory for the twenty-eight (28) day period next 
preceding the execution of these presents. 


4. Second Party shall pay to First Party for said prod- 
ucts of First Party to be sold by him at retail in said terri- 
tory the respective prices therefor as set forth and con- 
tained in “Price Schedule 1” hereto attached, hereby re- 
ferred to and made a part thereof, which said prices shall 
be based generally upon local market conditions. Second 


Party shall pay to First Party in cash the full amount of 
the purchase price of all products delivered to him by First 
Party at the time of delivery thereof. Second Party shall 
take delivery of all products of First Party to be sold by 
him at retail, as aforesaid, each day at such place as First 
Party shall designate. 


5. Second Party shall operate as a retail distributor of 
said products of said First Party on his own responsibility 
and as an independent contractor, and shall at his own cost 
and expense procure and maintain in effect, with insurance 
companies as shall be authorized to transact business in the 
State of Arizona, property damage insurance in an amount 
of not less than $10,000.00 and public liability insurance 
in the limits of not less than $25/50,000.00 on the truck to 
be operated by said Second Party. 
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6. Second Party shall be liable liable to First Party for 
any bottles or ilk cases delivered to and received by him 
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and not returned to said First Party. The word “bottle” as 
used herein shall mean an individual milk container which 
may be subject to reuse in the future when returned by 
Second Party to First Party. 


A charge of two cents (2¢) will be made to Second Party 
for each glass bottle as and when the same is delivered to 
and received by said Second Party and a credit of two (2¢) 
will be allowed to Second Party upon the return of each 
glass bottle. 


At the end of each twenty-eight (28) day (or four week) 
selling period the total number of bottles delivered to and 
received by Second Party during such period will be com- 
puted and twelve per cent (12%) of such total number of 
bottles will be deemed to be in Second Party’s “bottle in- 
ventory”. At the end of the first twenty-eight (28) day (or 
four week) selling period of Second Party a credit in the 
amount of the sum produced by multiplying the number of 
bottles in such “bottle inventory” for such period by two 
cents (2¢) will be given to Second Party. At the end of the 
second and each successive selling period thereafter a credit 
or charge against Second Party, as the case may be, in the 
amount of two cents (2¢) per bottle will be made for the 
period based on the difference in the number of bottles in 
Second Party’s “bottle inventory” for such period and for 
the selling period next prior thereto. 


In addition to the foregoing credit a flat credit in the 
amount of Five Dollars ($5.00) will be paid to Second Party 
at the end of each twenty-eight (28) day (or four week) 
selling period to apply on account of breakage, samples, 
losses, ete. 


For the purpose of encouraging and promoting the in- 
creased use of the products of First Party, said Second 
Party shall be paid additional amounts to that hereinabove 
specified determined on the basis of “average milk units”, 
as hereinafter provided, such additional amounts to be paid 
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throughout the life of this contract so long as the increased 
use of the products of First Party in the territory of Sec- 
ond Party shall show a normal and satisfactory growth. 


At the end of each twenty-eight (28) day (or four week) 
selling period the total number of quarts of Grade A pas- 
teurized or homogenized milk sold and delivered by Sec- 
ond Party during such period will be computed and such 
total number divided by twenty-four (24) (the total number 
of selling days in such period), and the result so obtained 
shall be known as “average milk units”, and the number of 
“average milk units” for such period in excess of the “aver- 
age milk units” for the next preceding selling period shall 
be multiplied by the sum of Five Dollars ($5.00), and an 
amount equal to the product thereof will be paid to Second 
Party at the end of this next succeeding selling period, pro- 
vided, that the “average milk units” at the end of such next 
succeeding selling period for such period shall equal or 
exceed the number of “average milk units” for the preceding 


period, otherwise Second Party shall be paid the sum of 
Five Dollars ($5.00) for each “average milk unit” only by 
which the “average milk units” for such selling period shall 
exceed the “average milk units” for the preceding selling 
period in which Second Party shall have attained the great- 
est number of “average milk units”. 
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7. (a) Second Party hereby grants and extends to First 
Party the continuing, unconditional and irrevocable option 
to purchase at any time the entire distribution business of 
Second Party in said territory, including, but not by way of 
limitation, the trucks, accounts receivable, routes, clientele, 
good will, customers’ names and addresses, days of the week 
on which they buy and other information and assets per- 
taining to the same. Said option to purchase said entire 
distribution business so owned and operated by Second 
Party shall be for cash at a price equal to $1.50 per unit. 
The term “unit” for the purpose hereof meaning the aver- 
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age daily sales of one quart of Grade A pasteurized, homog- 
enized or Gurnsey fluid milk for the twenty-eight (28) day 
period immediately preceding the date of sale. To exercise 
said option First Party shall deliver to Second Party, by 
registered mail, notice in writing of the exercise of said 
option and the date of sale shall be thirty (30) days after 
the mailing of said notice by registered mail by First Party 
to Second Party at the address of Second Party hereinafter 
set forth and contained. 


(b) The option herein provided for shall include the 
right, as aforesaid, on the part of said First Party to pur- 
chase the truck used by said Second Party in operating and 
conducting his said distribution business, and operating 
and conducting said route, it being understood and agreed 
that the purchase price for said truck shall be fixed at the 
cost thereof to said Second Party, less depreciation, if 
purchased by First Party after original acquisition by Sec- 
ond Party based on the following schedule: 


Date Purchased after Per Cent (%) of 
Original Acquisition Cost to Second Party 


1 to 12 months 15% 
13 to 24 months 59% 
25 to 36 months 40% 
37 to 48 months 30% 
49 to 60 months 20% 
61 to 72 months 18% 
73 to 84 months 16% 
85 to 96 months 14% 
97 to 108 months 12% 

109 to 120 months 10% 


Said purchase price is predicated upon said truck being in 
good, safe and sound condition, and in the event said truck 
shall not be in such condition the reasonable cost of recon- 
ditioning the same shall be deducted from said purchase 
price as herein provided. In the event that the parties 
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hereto cannot agree as to the condition of such truck or 
the cost of properly reconditioning the same in the event 
that it shall not be in proper condition, then and in such 
events such facts shall be determined by a board of ap- 
praisers, one thereof to be appointed by said First Party, 
one thereof to be appointed by said Second Party, and the 
third thereof to be appointed by the appraisers so ap- 
pointed by said First Party and Second Party, and the 
decision of said board of appraisers, or a majority thereof, 
shall be final and binding upon the parties hereto. 


(c) That in the event of the exercise of said option by 
First Party, as herein provided, and the consummation of 
such sale and purchase, said Second Party shall hold all 
information pertaining to said route and customers, as 
above mentioned, confidential for a period of two (2) years 
from and after the date thereof, and shall not disclose the 
same directly or indirectly to any other person, firm or 
corporation whomsoever during said period without the 
prior consent of said First Party in writing. 
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Second Party further agrees, in consideration of the 
premises, that in the event of the exercise of said option by 
First Party, as herein provided, he shall not for the period 
of two (2) years from and after the date of said sale di- 
rectly or indirectly engage on his own account, or for any 
other person or persons, firms or corporations, in the distri- 
bution of dairy products or other products handled by First 
Party within the territory referred to and particularly de- 
seribed in Exhibit A hereto attached, or within any other 
area or territory in which Second Party shall at any time 
within two (2) years have sold the products of First Party. 


8. In the event of any accident, strike, emergency or 
other cause which shall interfere or threaten to interfere 
with the proper distribution of said products in said terri- 
tory, then and in such event First Party shall have the 
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right, without notice to Second Party, to take over the route 
of said Second Party, and to conduct, operate and continue 
the same during the continuation of such emergency or 
condition. 


9. In the event of any breakdown of the truck of said 
Second Party used by him in the delivery of the products 
of First Party, as herein provided, said First Party shall 
furnish a relief truck to Second Party, if Second Party 
shall desire the use thereof, and Second Party shall pay to 
said First Party for the use of said truck, the sum of Five 
Dollars ($5.00), per day, and in addition thereto the sum of 
ten cents (10¢) per mile for each mile that said truck shall 
be operated by Second Party, First Party shall furnish all 
gas and oil used or consumed in said truck during said 
period. However, during the first three years of this con- 
tract a spare truck will be furnished by First Party to Sec- 
ond Party if Second Party shall desire at no charge except 
that Second Party shall pay for any gas and oil used in 
the spare truck during such period. 


10. In the event that Second Party shall for any reason 
become physically incapacitated and unable to carry on and 
conduct the business of selling and delivering the products 
of First Party, as herein provided, then and in such event 
First Party shall furnish to Second Party the name or 
names of one or more responsible individuals whose serv- 
ices may be engaged by Second Party for the purpose of 
carrying on and conducting the business of selling and 
delivering the products of First Party during such dis- 
ability, and who will accept as compensation for his serv- 
ices the sum of Twelve Dollars ($12.00) per day or four 
eents (4¢) for each “sales point” delivered by him each day, 
whichever sum is the greater. Sales of the following prod- 
ucts in the following quantities shall produce, for the pur- 
pose hereof, “sales points” as follows: 


ONE POINT 
1 quart milk or equivalent 
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1 quart buttermilk or equivalent 
2 pints milk or equivalent 
2 pints buttermilk or equivalent 
1 quart (paper) skim milk 
1% gallon (glass) skim milk 
1 pint Yogurt 
1 pound Cottage Cheese 
1 pound Mexican cheese 
1 pound butter 
1 pint cereal cream or equivalent 
l4 pint coffee cream or equivalent 
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14 pint sour cream 
1 quart chocolate milk drink 
1 quart orange juice drink 
1 dozen eggs 
TWO POINTS 
1% pint whipping cream or equivalent 
Reddiwhip 
1 gallon (glass) skim milk 
1 quart Yogurt 
TEN POINTS 
9) gallon dispenser skim milk 
SIXTEEN POINTS 
1 gallon sour cream 


TWENTY POINTS 
2) gallon can whole milk 


Second Party shall not be required to engage the services 
of any individual whose name shall have been submitted 
to him by First Party. 


11. This agreement shall be and remain in full force and 
effect until|terminated by either party hereto. In the event 
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of the desire of either of the parties hereto to terminate 
this agreement such party shall give notice in writing of 
such termination to the other of the parties hereto by mail- 
ing such notice by registered mail to such other party at 
the address specified in Paragraph 12 hereof. Such date of 
termination shall be thirty (30) days after the mailing of 
notice of termination as herein provided. In the event of 
the termination of this agreement by either of the par- 
ties hereto the provisions hereof pertaining to the option 
granted by Second Party to First Party, as provided in 
paragraph 7 hereof, shall be effective and First Party may 
purchase the distribution business of Second Party in ac- 
cordance therewith and subject to all of the other terms 
and conditions herein set forth and contained. 


12. All notice herein to the parties hereto shall be valid 
and sufficiently served, given or made, if mailed by regis- 
tered mail with postage prepaid, and if intended for First 
Party addressed to said First Party at P.O. Box 99524, 
Tucson, Arizona, and if intended for Second Party ad- 
dressed to said Party at 
Arizona. Either party may designate, by notice in writing, 
a new address to which any such notice shall thereafter be 
so addressed and mailed. 


13. In the event that First Party shall be compelled to 
retain an attorney to enforce the terms and conditions of 
this agreement, or to enforce any right hereunder, Second 
Party shall pay to said First Party a reasonable fee for 
said attorney. 


14. The provisions hereof shall extend to and be binding 
upon the heirs, executors, administrators, suecessors and 
assigns of the parties hereto. 


15. It is mutually understood and agreed that this agree- 
ment supersedes that certain Distributor’s Agreement be- 
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tween the parties executed the 
, and that the provisions hereof 
shall be deemed to be effective as of the said 
, the date the parties hereto 
entered into said Distributor’s Agreement. 


IN WITNESS WHEREOF the parties hereto have exe- 
cuted, or caused to be executed, these presents on the day 
and year first hereinbefore written. 


SHAMROCK DAIRY, INC., 
an Arizona Corporation 


President 
FIRST PARTY 


ATTEST: 


Secretary 
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PRICE SCHEDULE 1 


Pasteurized A Coffee Cream 
ToBI. -.cieinioieiol miei 300 
Glass Qts. ......... 1775 
PanerQts. ~ aicjes ine 18 Glass VA ee ee 26 


Homogenized A Paper % Pts. ... .269 


Glass % Gals. ...... . Whip Cream 
Paper 14 Gals. ..... . 

Glass Qts. ......... : 

Paper Qts. ......... : Glass WA] Ar en er 39 
Glass 14 Pts. ....... : Paper 1% Pts. ... 395 
Paper 1 Pts. ....... 


Guernsey 
Past. Glass Qts. .... . 
Homog. Glass Qts. .. . 





Sour Cream 


Homog. Paper Qts... . 





_ Orange Drink by - 
Paper Qts. ......... ; Fat Free Glass Qts.. .11 
Paper % Pts. ...... Fat Free Paper Qts.. .1125 


Chocolate Buttermilk 
Glass Qts. ......... : Paper Qts. ......... 15 
Paper Qts. ......... : Paper % Pts. ...... .0525 


eee ue seekers : Cottage Cheese 

BN ee oe 5 Lbs. Creamed ....1.00 
Cereal Special 5 Lbs. Dry ......... 1.00 

oe LON Bae eiclokeleliote 1 Lb. Creamed ..... 23 

Otsteeeeeeeee 06 1% Lb. Creamed .... .12 

Glass Pts. .28 1%, Lb. Dry ......... 12 

Paper Pts. ......... 285 Reddi-Whip ....... 47 


Eggs 
OTIC ci pictorial 18 
Medium ........... 71 











Exhibit No. GC-8 


DISTRIBUTOR’S AGREEMENT 
(WHOLESALE) 


THIS AGREEMENT, made pue entered into at Tucson, 
Arizona, on this, the seoey DY 
and between SHAMROCK DAIRY, INC., an iene Cor- 
poration, hereinafter designated “First Party,” and 

, hereinafter designated 
Second Party,” 


WITNESSETH 


THAT, for and in consideration of the mutual covenants 
and agreements to be by them kept and performed the 
parties hereto agree as follows, to wit: 


1. First Party hereby grants and extends to Second 


Party the sole and exclusive right to distribute at wholesale 
the products of First Party, and First Party hereby agrees 
to sell to Second Party upon the terms and conditions here- 
inafter set forth such products for sale by Second Party at 
wholesale in the territory described in Exhibit A attached 
hereto. During the continuance of this Agreement said 
First Party shall not sell or otherwise dispose of any of 
such products at wholesale in said territory, nor give to any 
other person or persons the right to sell at wholesale said 
products in said territory. For the purpose of this Agree- 
ment a “sale at wholesale” or “wholesale sale” shall mean 
a sale other than a sale to the ultimate consumer. 


2. First Party shall turn over to Second Party the 
names of all wholesale customers for its products within 
the above referred to territory, and all calls for orders for 
such products for sale at wholesale within said territory, 
and Second Party agrees that he will not solicit, sell, give, 
deliver or dispose of any of said products, either directly 
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or indirectly, at wholesale, retail, or otherwise, outside of 
said aforesaid territory. 


3. Second Party shall pay to First Party the sum of 
, the receipt whereof is hereby confessed and ac- 
knowledged, for said exclusive right to sell at wholesale in 
said territory such products hereinbefore referred to. It is 
understood and agreed that said sum of $ 
sents the sum of $0.50 for each “average milk unit” deliv- 
ered by First Party in said territory for the twenty-eight 
(28) day period next preceding the execution of these 
presents. 


4. Second Party shall pay to First Party for said prod- 
ucts to be sold by him under the provisions hereof at whole- 
sale in said territory the respective prices therefor, as set 
forth and contained in “Price Schedule 1” attached hereto, 
hereby referred to and made a part hereof which said prices 
shall be based generally upon local market conditions. Seec- 
ond Party shall pay to First Party in cash the full amount 
of the purchase price of all products delivered to him by 
First Party at the time of the delivery thereof, unless 
otherwise in writing mutually agreed by and between the 
parties hereto. Second Party shall take delivery of all of 
such products of First Party to be sold by him at wholesale 
as aforesaid, each day at such place as First Party shall 
designate. 


5. Second Party shall operate as a wholesale distributor 
of said products on his own responsibility and as an inde- 
pendent contractor, and shall at his own cost and expense 
procure and maintain in effect, with such insurance com- 
panies as shall be authorized to transact business in the 
State of Arizona, property damage insurance in an amount 
of not less than $10,000.00 and public liability insurance in 
the limits of not less than $25/50,000.00 on the truck to be 
operated by said Second Party in connection with the dis- 
tribution of said products of First Party, and Second Party 
shall furnish, operate and maintain his own truck and other 
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equipment for the distribution of said products of First 
Party. 
1420 


6. Second Party shall be liable to First Party for any 
milk eases delivered to and received by him and not re- 
turned to said First Party. 


A flat credit in the amount of Five Dollars ($5.00) shall 
be paid to Second Party at the end of each twenty-eight 
(28) days (or four week) selling period, to apply on account 
of breakage, samples, losses, ete. 


For the purpose of encouraging and promoting the in- 
creased use of the products of First Party, said Second 
Party shall be paid additional amounts to that hereinabove 
specified determined on the basis of “average milk units,” 
as hereinafter provided, said additional amounts to be paid 
throughout the life of this contract so long as the increased 
use of the products of First Party in the territory of See- 


ond Party shall show at normal and satisfactory growth. 


At the end of each twenty-eight (28) days (or four week) 
selling period the total number of quarts of Grade A pas- 
teurized or homogenized milk sold and delivered by Second 
Party during such period will be computed and such total 
number divided by twenty-four (24), (the total number of 
selling days in such period), and the result so obtained shall 
be known as “average milk units,” and the number of “aver- 
age milk units” for such period in excess of the “average 
milk units” for the next preceding selling period shall be 
multiplied by the sum of One Dollar ($1.00), and an amount 
equal to the product thereof will be paid to Second Party 
at the end of the next succeeding selling period, provided, 
that the “average milk units” at the end of such next suc- 
ceeding selling period for such period shall equal or exceed 
the number of “average milk units” for the preceding 
period, otherwise, Second Party shall be paid the sum of 
One Dollar ($1.00) for each “average milk unit” only by 
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which the “average milk units” for such selling period shall 
exceed the “average milk units” for the preceding selling 
period in which Second Party shall have attained the great- 
est number of “average milk units.” 


7. (a) Second Party hereby grants and extends to First 
Party the continuing unconditional and irrevocable option 
to purchase at any time the entire distribution business of 
Second Party in said territory, including, but not by way of 
limitation, the trucks, routes, clientele, good will, customers’ 
names and addresses, days of the week on which they buy 
and other information and assets pertaining to the same. 
Said option to purchase said entire distribution business 
so owned and operated by Second Party shall be for cash 
at a price equal to Fifty Cents (50¢) per unit. The term 
“onit” for the purpose hereof meaning the average daily 
sales of one quart of Grade A pasteurized, homogenized or 
Guernsey fluid milk for the twenty-eight (28) day period 
immediately preceding the date of sale. To exercise said 
option First Party shall deliver to Second Party, by regis- 
tered mail, notice in writing of the exercise of said option 
and the date of sale shall be thirty (30) days after the mail- 
ing of said notice by registered mail by First Party to Sec- 
ond Party at the address of Second Party hereinafter set 
forth and contained. 


(b) The option herein provided for shall include the 
right, as aforesaid, on the part of said First Party to pur- 
chase the truck used by said Second Party in operating and 
conducting his said distribution business, and operating 
and conducting said route, it being understood and agreed 
that the purchase price for said truck shall be fixed at the 
cost thereof to said Second Party, less depreciation, if pur- 
chased by First Party after original acquisition by Second 
Party based on the following schedule: 














Date purchased after Per Cent (%) of 
Original Acquisition Cost to Second Party 


1 to 12 months 759% 
13 to 24 months 59% 
25 to 36 months 40% 
37 to 48 months 30% 
49 to 60 months 20% 
61 to 72 months 18% 
73 to 84 months 16% 


85 to 96 months 14% 
97 to 108 months 12% 
109 to 120 months 10% 


Said purchase price is predicated upon said truck being in 
good, safe and sound condition, and in the event said truck 
shall not be in such condition the reasonable cost of recon- 
ditioning the same shall be deducted from said purchase 
price as herein provided. In the event that the parties 
hereto cannot agree as to the condition of such truck or the 
cost of properly reconditioning the same im the event that 
tt shall not be in proper condition, then and m such events 
such facts shall be determined by a board of appraisers, one 
thereof to be appointed by said First Party, one thereof 
te be appointed by said Second Party, and the third thereof 
to be appointed by the appraisers so appointed by said 
First Party and Second Party, and the decision of said 
board of appraisers, or a majority thereof, shall be final 
and binding upon the parties hereto. 


(c) That m the event of the exercise of said option by 
First Party, as herein provided, and the consummation of 
such sale and purchase, said Second Party shall hold all 
information pertaining to said route and customers, as 
above mentioned, confidential for a period of two (2) years 
from and after the date thereof, and shall not disclose the 
same directly or indirectly to any other person, firm er-cer- 
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peration whomsoever during said period without the prior 
consent of said First Party in writing. Second Party fur- 
ther agrees, in consideration of the premises, that m the 
event of the exercise of said option by First Party, as 
herein provided, he shall not for the period of two (2) years 
from and after the date of said sale directly or indirectly 
engage on his own account, or for any other person or 
persons, firm or corporation, in the distribution of dairy 
products or other products handled by First Party within 
the teritory referred to and particularly deseribed in Ex- 
hibit A hereto attached, or within any other area or terri- 
tory in which Second Party shall at any time within two 
(2) years prior have sold the products of First Party. 


9. In the event of any accident, strike, emergency or 
other cause which shall interfere or threaten to interfere 
with the proper distribution of said products in said terri- 
tory, then and in such event First Party shall have the 
right, without notice to Second Party, to take over the route 


of said Second Party, and to conduct, operate and continue 
the same during the contmuation of such emergency or 
condition. 


10. (a) In the event of any breakdown of the truck of 
said Second Party used by him im the delivery of the prod- 
ucts of First Party, as herein provided, said First Party 
shall furnish a relief truck to Second Party, if Second 
Party shall desire the use thereof, and Second Party shall 
pay to said First Party, for the use of said truck, the sum 
of Five Dollars ($5.00) per day, and in addition thereto the 
sum of ten cents (10¢) per mile for each mile that said truck 
shall be operated by Second Party. First Party shall fur- 
nish all gas and oil used or consumed in said truck during 
said period. 

(b) In the event that Seeond Party shall for any reason 
become physically incapacitated and unable to carry on and 
conduct the business of sellmg and delivering the products 
of First Party, as herein provided, then and in sach event 
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First Party shall furnish to Second Party the name or 
names of one or more responsible individuals whose serv- 
ices may be engaged by Second Party for the purpose of 
carrying on and conducting the business of selling and de- 
livering the products of First Party during the disability, 
and who will accept as compensation for his services the 
sum of Twelve Dollars ($12.00) per day, or one and one- 
fourth (114¢) for each “sales point” delivered by him each 
day, whichever sum is the greater. Sales of the following 
products in the following quantities shall produce, for the 
purpose hereof, “sales points” as follows: 


1422 


ONE POINT 

1 quart milk or equivalent 

1 quart buttermilk or equivalent 

2 pints milk or equivalent 

2 pints buttermilk or equivalent 

1 quart (paper) skim milk 
¥% gallon (glass) skim milk 

1 pint Yogurt 

1 pound cottage cheese 

1 pound Mexican cheese 

1 pound butter 

1 pint cereal cream or equivalent 
¥% pint coffee cream or equivalent 
1% pint sour cream 

1 quart chocolate milk drink 

1 quart orange juice drink 

1 dozen eggs 


TWO POINTS 
14 pint whipping cream or equivalent 
Reddiwhip 
1 gallon (glass) skim milk 
1 quart Yogurt 
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TEN POINTS 
5 gallon dispenser skim milk 


SIXTEEN POINTS 
1 gallon sour cream 


TWENTY POINTS 
5 gallon can whole milk 


Second Party shall not be required to engage the services 
of any individual whose name shall have been submitted to 
him by First Party. 


11. This agreement shall be and remain in full force and 
effect until terminated by either party hereto. In the event 
of the desire of either of the parties hereto to terminate 
this agreement such party shall give notice in writing of 
such termination to the other of the parties hereto by mail- 
ing such notice by registered mail to such other party at 
the address specified in Paragraph 12 hereof. Such date of 
termination shall be thirty (30) days after the mailing of 
notice of termination as herein provided. In the event of 
the termination of this agreement by either of the parties 
hereto the provisions hereof pertaining to the option 
granted by Second Party to First Party, as provided in 
Paragraph 8 hereof, shall be effective and First Party may 
purchase the distribution business of Second Party in ac- 
cordance therewith and subject to all of the other terms and 
conditions herein set forth and contained. 


12. All notices herein to the parties hereto shall be valid 
and sufficiently served, given or made, if mailed by regis- 
tered mail with postage prepaid, and if intended for First 
Party Addressed to said First Party at P. O. Box 5524, 
Tucson, Arizona, and if intended for Second Party ad- 
dressed to said Second Party at 

, Arizona. Either party may designate, ‘= 
notice in writing, a new address to which any such notice 
shall thereafter be so addressed and mailed. 
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13. In the event that First Party shall be compelled to 
retain an attorney to enforce the terms and conditions of 
this agreement, or to enforce any right hereunder, Second 
Party shall pay to said First Party a reasonable fee for 
said attorney. 


14. The provisions hereof shall extend to and be binding 
upon the heirs, executors, administrators, successors and 
assigns of the parties hereto. 


15. It is mutually understood and agreed that this agree- 
ment supersedes that certain Distributor’s Agreement be- 
tween the parties executed the day of 
1955, and that the provisions hereof shall be deemed to be 
effective as of the said , 1955, the 
date the parties hereto entered into said Distributor’s 
Agreement. 


IN WITNESS WHEREOF the parties hereto have 


executed, or caused to be executed, these presents on the 
day and year first hereinbefore written. 


SHAMROCK DAIRY, INC. 
an Arizona corporation 


President 
FIRST PARTY 


ATTEST: 
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Exhibit No. GC-17 
RETIREMENT PLAN AMENDMENTS 


June 3, 1955 
Dear Employees, 


Because some employees who are participating in our 
Retirement Plan are going to be transferring to our affiliate 
companies and because some of our employees are severing 
employment for the purpose of becoming independent fran- 
chise distributors of our products or of the products of our 
affiliated, related, and associated companies we feel the 
following changes should be made to protect their equity at 
time of transfer. 


Amendment I 


Add a third paragraph to article 8 page 12 to read as 
follows: 


In the event of the voluntary severance of the employ- 
ment of a participating employee at the request of the 
employer: 


A. For the purpose of taking employment with an 
organization affiliated, related, or associated with the 
Company or 


B. To become a franchise distributor of the products 
of the employer or of an organization affiliated, related 
or associated with the Company then and in such event 
the advisory committee shall advise the trustee of such 
fact and shall direct the trustee to pay to such em- 
ployee his entire interest in this trust as of the date of 
termination of his employment. 


Amendment 2 


We also, after due consideration, feel that it woul facil- 
itate payment to retired employees if we were to segregate 
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their equity as stated in article 9 page 12 but invest it in a 
savings account at the Southern Arizona Bank instead of 
in United States Government Bonds. 


Sincerely yours, 
SHAMROCK DAIRY,INC. 


W. T. McClelland 
President 


1441 
Exhibit No. GC-24 


SHAMROCK DAIRY, INC. 
PHONE 3-8674 


Holiday Extra Order 
By Ordering in Advance You Help Me Figure My Load 


TOSS TEL eee rhe tnt aneetnnnnrresiamnetdnennaanneann 
Table Cream, 3/5 Pt. ...-c.-vccrscececcceccceccoversnseseseseeneeeosecenonsnsssnonsocoens 
Whipping Cream, 1p Prt. .............ccscscececcsccsessnrererersnensncnseeseceeacenees 


Whipping Cream, Qt. .........cccocrersesesesessessssssenevsrorscssnsnsesseenses 


CATR. COPE 1 2 ie ann lll nn i neni 

Bggn0g,, Qt. ......ccvrecncscesessserescserecceverereresesesececasesesecssscsosssesoveseeneoses 

Begs, DO Z.. ..ncccrrevecoreccsncecocsecccnscenreceserereeevenensncosasosenasenasansessonoeseseeee 

IES EEE E CT sie Dict cosas rca orev nano acnasneneocancseneceneeresevoerenseeeeeceenorensecsrorens 
_ Date Delivery Desired 


THANK YOU 
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7. SEVERANCE OF EMPLOYMENT THROUGH 
VOLUNTARY RESIGNATION OR DISCHARGE FOR 
CAUSE 


Until the interest of any Participating Employee in this 
Trust shall become non-forfeitable as herein provided, it 
shall be forfeited in the case of voluntary resignation from 
employment, or in the case of discharge for cause, and shall 
serve to increase the interests of other Participating Em- 
ployees in this Trust as hereinafter provided. 


If a Participating Employee should voluntarily resign 
his employment or should be discharged for cause, at a time 
when such Participating Employee has been a continuous 
participant in this Trust for not more than four (4) pre- 
ceding fiscal years, then such a Participating Employee’s 
entire interest in this Trust shall be forfeited. 


If such a Participating Employee shall have been a con- 
tinuous participant in this Trust for the preceding five (5) 
fiscal years, twenty-five (25) per cent of his interest in this 
Trust, as reflected by his account as of the date of his volun- 
tary resignation or discharge for cause, shall be non-for- 
feitable. Each prior year of continuous participation in 
excess of five (5) shall increase this percentage by five (5) 
per cent, so that if such a Participating Employee shall 
have been a continuous participant in this Trust for each 
of the twenty (20) fiscal years prior to the year of his 
resignation or discharge for cause, his entire interest in 
this Trust, as reflected by his account as of the date of his 
voluntary resignation or discharge for cause, shall be non- 
forfeitable. 


Provided, that if the Board of Directors of Shamrock 
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Dairy Co. shall find that any participating employee has 
engaged in any fraud or dishonest practice against the 
Company and such action is the cause of dismissal, the 
Advisory Committee shall upon receipt of notice from the 
Board of such action, terminate any right or claim of any 
such person or beneficiary to any benefit under the Trust 
and shall instruct the Trustee to distribute the whole of 
the account in trust to the credit of such persons to the 
accounts of other participants, prorata, in the manner pro- 
vided for herein. Such discharged employee shall have the 
right of arbitration hereinafter set forth. 


Upon the voluntary resignation from employment, or 
discharge for cause of a Participating Employee, the Ad- 
visory Committee shall immediately notify the Trustee of 
such fact, and shall advise the Trustee whether or not any 
part, and if so, what part, of such Participating Employee’s 


interest in this Trust is non-forfeitable, the Trustee shall 
immediately pay to such an Employee his non-forfeitable 
interest in this Trust, provided that in no single year shall 
the Trustee pay to such a resigned or discharged Employee 
more than twenty (20) per cent of the total amount re- 
flected on his account, without regard to his non-forfeitable 
interest in said account. 


On or before June 1 of the year succeeding a fiscal year 
in which any Participating Employee voluntarily resigns 
or is discharged for cause, the Trustee shall apportion 
among the separate accounts of all other Participating Em- 
ployees as of March 31 of the fiscal year in which such 
Employee voluntarily resigns or is discharged, the for- 
feitable interest, if any, of such Employee in this Trust. 
The proration of and the apportionment of the forfeitable 
interest of such an Employee shall be made in the same 
manner as is hereinabove provided for making prorations 
of and apportionments of net income. 
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The non-forfeitable interest of such a resigned or dis- 
charged Employee shall be segregated in a special account 
account of contributions made by the Company to this 
and this non-forfeitable interest shall not be subject to any 
increases on account of the net income of the Trust or on 
Trust, or for any other reason. 


When the Company discharges any Employee for cause 
and the Employee notifies the Company in writing within 
seven (7) days of such discharge that he contends that the 
discharge was without cause, he shall have the right to 
appoint one arbitrator, the Company shall appoint one 
arbitrator, and the two shall appoint a third. The decision 
of a majority of the three shall be final; and if such decision 
is that the Employee was discharged without cause, then 
for the purposes of this instrument such Employee’s dis- 
charge shall be deemed to have been without cause. The 
decision of the arbitrators shall be submitted within twenty 
(20) days from the date that the Employee notifies the 


Company in writing that he contends that his discharge 
was without cause. 











Exhibit No. R-1 
July 20, 1955 


Western Union 
98 E. Broadway 
Tucson, Arizona 


Gentlemen: 


Would you kindly transmit the following message to each 
of the persons and to the addresses indicated on the ac- 
companying list which is enclosed herein? 


The message to be delivered is as follows: 


“Your refusal to report to work indicates you mis- 
understand the position of the dairy. Whether you 
accept the new plan is for you, yourself, to decide. We 
think it: is for your benefit. If you do not accept the 
new plan you are free to continue in our employment 
under the current Union contract as in the past. You 
are free to report back to work, if you wish. Your 
status as an employee will be regulated by the terms 
of our current Union contract if you refuse to report 
to work. This message is sent to correct misleading 
newspaper reports. 


W. T. McClelland, President 
SHAMROCK DAIRY, INC.” 


Very truly yours, 
SHAMROCK DAIRY, INC. 


Bye 


President 
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tee C ‘ 


coz; SHAMAOCKS SOAR 














Exhibit No. R-12 


REFRIGERATOR CHEESE TORT 


Dissolve oné envelope plus 1 teas. gelatin in 34 cup cold 
water. Cook to a soft custard, 2 egg yolks, 1 cup sugar, 
Y% cup milk. Remove from stove, add gelatin and cool. 


Put through seive, 4 teas. salt, 1 box creamed cottage 
cheese. Combine cheese and custard mixture. Fold in 2 
beaten egg whites, 14 pint cream, whipped, one No. 2 can 
drained crushed pineapple, %4 teas. vanilla. Line oblong 
pan with graham cracker crust and pour in mixture. Chill 
1 hour. 





119 NLRB No. 134 D-698 
Tucson, Arizona 


UnrTrep STATES OF AMERICA 
BEFORE THE NaTIonaL Lasor REtLaTiIons Boarp 


SHamrock Darry, Inc., SHamRock 
Darry or PHOENIX, Inc., and SHam- 
rock MitK Transport Co. 


ck Case No. 21-CA-2292 
INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS oF AMER- 
1ca, Locat Unton No. 310? 


DECISION AND ORDER 
On December 27, 1956, Trial Examiner Wallace E. 
Royster issued his Intermediate Report in the above- 
entitled proceeding, finding that the Respondent, Shamrock 


Dairy, Inc., had engaged in and was engaging in certain 
unfair labor practices and recommending that it cease and 
desist therefrom and take certain affirmative action, as set 
forth in the copy of the Intermediate Report attached 
hereto. Thereafter the General Counsel, the Respondent, 
and certain Intervenors? filed exceptions to the Intermedi- 


1The Board having been notified by the AFL-CIO that it deems the Team- 
sters’ certificate of affiliation revoked by convention action, the identification 
of this union is hereby amended. 

2 The Intervenors are 46 truckdrivers who signed individual contracts with 
the Respondent which purportedly converted the drivers from employees to 
independent contractors. The complaint alleged that the Respondent, while 
under contract with the Union, the charging party, refused to bargain by 
entering into these individual contracts, and unlawfully discharged certain 
drivers who did not sign such contracts. At the hearing, the Intervenors 
sought to intervene to protect their interests under the individual contracts. 
The Trial Examiner denied intervention on the ground that the instant pro- 
ceeding was restricted to enforcement of public rights and that any Board 
order would not preclude the assertion of any rights of the Intervenors in a 
proper forum. The Intervenors excepted to this ruling. The Trial Examiner’s 
ruling was proper. National Licorice v. N. L. RB. B., 309 U. 8. 350, 363-366. 

















112 


ate Report,'and they and the charging party filed briefs.* 


Pursuant to the provisions of Section 3 (b) of the Na- 
tional Labor Relations Act, as amended, the Board has 
delegated its powers in connection with this case to a three- 
member panel. : 


The Board has reviewed the rulings of the Trial Ex- 
aminer made at the hearing and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep- 
tions and briefs, and the entire record in this case, and 
hereby adopts the findings, conclusions, and recommenda- 
tions of the Trial Examiner only to the extent consistent 
herewith. 


The essential facts in this case are not in dispute. As 
found by the Trial Examiner, they are in substance as 
follows. 


Up to the time of the events in this case, the Union had 
been recognized by the Respondent since 1937. Their last 
contract was made in October 1953, to run until October 1, 
1955.* 

About the middle of July 1955, without notice to the 
Union, the Respondent, a dairy, instituted a so-called inde- 
pendent distributorship plan under which its milk routes 
and its trucks would be sold to its drivers and operated by 


3The Respondent’s request for oral argument is hereby denied as the 
record, exceptions, and briefs, in our opinion, adequately present the issues 
and positions of the parties. 


4 The 1953 contract, like prior contracts, covered other employers as well as 
the Respondent. The 1953 contract, which was in existence at the time of the 
alleged refusal to bargain in this case, described the several employers as ‘‘the 
Company’’ and extended “sole’’ recognition to the Union ‘‘all... plantmen 
employed by said Company.’’ However, the complaint alleged as appropriate 
@ unit consisting solely of the Respondent’s employees, and the Respondent’s 
answer admitted that it contracted with respect to such unit in the 1953 
contract. Under the circumstances, we find that the Respondent accorded the 
Union exclusive’ recognition as the representative of the Respondent’s em- 
ployees in the 1953 contract. 
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them purportedly as independent contractors under indi- 
vidual contracts, as more fully set forth hereinafter. All 
but about a handful of the Respondent’s approximately 70 
drivers signed such contracts by October 1955. 


When the Union learned of the establishment of this 
plan, it dispatched a letter to the Respondent, dated July 
29, 1955, referring to its “recent action” as a breach of the 
existing agreement * and stating that, unless the Respond- 
ent was willing to meet with the Union “to rectify this 
situation,” the Union would be “forced to take necessary 
action.” The Respondent did not reply to this letter. On 
August 2, 1955, the Union filed charges in which it com- 
plained that the Respondent bypassed the Union in enter- 
ing into the individual contracts with the employees. 


The Union did nothing more until about September 8, 
1955, when it sent to the Respondent proposed amendments 
to the existing contract to be put into effect upon its ex- 
piration on October 1, 1955. 


The Respondent met with the Union on October 3, 1955. 
At this meeting, the Respondent submitted a proposal 
under which the Respondent would not recognize the Union 
with respect to those drivers who had signed individual 
contracts. The meeting adjourned when the Union’s repre- 
sentative stated that the Union was not in a position to 
engage in negotiations as the Union’s lawyer was out of 
town, and that the Union would meet with the Respondent 
when the Union’s lawyer became available. The Union did 
not request another meeting thereafter, and no further bar- 
gaining meeting has taken place. 


On the same day, October 3, 1955, the Respondent noti- 
fied 6 drivers, who had not signed individual contracts, that 
their services were no longer required as they had shown 


5 The 1953 contract provided: ‘‘. . . no employee shall be required to 
make any verbal or written contract which in any way conflicts with the 
articles of this Agreement.’’ 
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disinterest in purchasing a milk route, and they were thus 
discharged. 


The complaint herein alleged in substance that the Re- 
spondent refused to bargain with the Union by entering 
into individual contracts of employment with its employ- 
ees * and that the Respondent failed and refused and still 
refuses to bargain with the Union. It further alleged in 
substance that the discharges of the 6 drivers were un- 
lawful. 


Concluding that the Union was the majority representa- 
tive of employees in an appropriate unit which included 
the drivers and that the individual contracts were contracts 
of employment, the Trial Examiner found that the Re- 
spondent violated Section 8 (a) (5) of the Act. In so find- 
ing, he reasoned that, by entering into the individual em- 
ployment contracts with the drivers, there was a failure to 
comply with Section 8 (d) of the Act and a denial of the 
right of employees to be represented by a union of their 
own choosing, and that, by proposing not to include the 
drivers in any negotiations, as well as by its action before 
in dealing with them as individuals, the Respondent mani- 
fested an intent not to bargain concerning the drivers. 


The Trial) Examiner also found that, by discharging the 
six drivers, the Respondent violated Section 8 (a) (3) of 
the Act. He reasoned that the six drivers had the right to 
refuse to deal with the Respondent on an individual basis, 
that they were exercising such right in refusing to enter 
into individual contracts, and that they were discharged 
for so doing.” 


6 There is no allegation that the institution of the so-called independent 
distributorship plan was motivated by a desire not to deal with the Union, 
and the record evidence does not support such an allegation. 


7 The Trial Examiner also found that, by ‘‘making credits in the retire- 
ment fund immediately available to those who purchased routes,’’ the Re- 
spondent independently violated Section 8 (a) (1). There is no such allegation 
in the complaint and the record evidence does not support such an allegation. 





115 


The Respondent contends that the complaint should be 
dismissed because the General Counsel failed to sustain the 
burden of proving that the Union was the majority repre- 
sentative of the Respondent’s employees at the time of the 
alleged unfair labor practices. The Trial Examiner found 
that the Union was the majority representative at all times 
material. He reasoned: 

Presumably, the Union represented a majority of the 
Respondent’s employees in the appropriate unit at the 
time that the 1953 contract was made and there is no 
evidence tending to indicate that the Union has since 
in any way lost its status as such representative except 
possibly by reason of Respondent’s unfair labor prac- 
tices. 


The Respondent asserts that there is no evidence that 
the Union represented a majority at the time of the alleged 
refusal to bargain and that the Trial Examiner erred as a 


matter of law in basing his finding of majority status upon 
a@ presumption arising out of the 1953 contract. It is true 
that, apart from the 1953 contract, there is no evidence that 
the Union had majority status. It is also true that, if the 
Union had majority status at the time of the execution of 
the 1953 contract, there is no showing that the Union lost 
that status in the period intervening between that time and 
the institution of the individual contract plan in July 1955. 
We are thus faced with the issue whether the fact that the 
Respondent extended sole recognition to the Union in the 
October 1953 contract required the Respondent to continue 
recognizing the Union as majority representative at the 
time of the alleged refusal to bargain which occurred dur- 
ing the term of that contract. 

To support its contention, the Respondent relies princi- 
pally on N. L. R. B. v. Dorsey Trailers, Inc., 179 F. 2d 589 
(C.A. 5), in which that court reversed a Board finding of 
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majority status.* There, in December 1946, the employer 
refused to discuss grievances with a union which had been 
certified in 1944. Such refusal occurred in point of time 
after execution of a contract in September 1946, and also 
after the union had engaged in a strike in breach of the 
contract, the union membership had voted to disband the 
union and the employer had accepted an offer of the union’s 
president to cancel the contract. In that case, unlike here, 
the contract was no longer in existence at the time of the 
alleged refusal to bargain. We do not regard the court’s 
decision in the Dorsey case as applicable here. 


We agree with the Trial Examiner. In this connection, 
we note that in Hezton Furniture Co., 111 NLRB 342, the 
Board found that, even where a majority of the employees 
had withdrawn from a union (which had been certified in 
October 1952), an employer refused to bargain in December 
1953, in violation of Section 8 (a) (5), by withdrawing rec- 


ognition from the union midway during the term of the 
contract. The Board reasoned that the employer was under 
a duty to bargain with the union for the period during 
which the contract was a bar to a redetermination of the 
union’s bargain status® and that the defection of the em- 
ployees did not preclude the contract from operating as a 
bar at the time of the refusal to bargain. 


8In finding in that case that the union’s presumptive majority under an 

18-month old certification should be given continued effect, the Board pointed 
to the fact that the employer had conceded the union’s majority status, in 
effect, by execution of a contract about 2 months before the alleged refusal 
to bargain. The Board there stated (80 NLRB at p. 485): 

Indeed under established Board precedent, this contract 

would normally be regarded as a bar to a representation 

proceeding arising at the time of the strike and would 

necessarily preserve the union’s majority status as of 

that time. 


% Accord: Royal Cotton Mills Co., 109 NLEB 186; Sanson Hosiery Mills, 
92 NLRB 1102, enf’d on another ground, 195 F. 2d 350, cert. denied 344 
U. 8. 863. Cf., also, Vanette Hosiery, 114 NLEB 1107 at 1124; Hugh J. 
Baker, 112 NLEB 828, 835. 
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Although the Union in this case has never been certified 
as the representative of the Respondent’s employees, the 
Respondent extended recognition to the Union as their ex- 
clusive representative in the 1953 contract. This the Re- 
spondent was forbidden by law to do if the Union did not 
have majority status at the time of the execution of the 
contract. It would be improper to presume that the Re- 
spondent engaged in unlawful conduct by execution of the 
1953 contract. Rather, we presume that the Respondent 
acted lawfully and that the Union, which had been the rec- 
ognized bargaining representative of the Respondent’s em- 
ployees since 1937, had majority status at the time of the 
execution of the 1953 contract, as the Respondent, in effect, 
admitted by granting sole recognition. There is no evidence 
to rebut this presumption. Accordingly, the Union was the 
majority representative of the Respondent’s employees at 
the time of the execution of the 1953 contract. We further 
find that the Union enjoyed such status for the duration of 
the contract. By virtue of the existence of the contract, the 
Union was entitled to such recognition for the period dur- 
ing which the contract was a bar to a redetermination of 
its bargaining status.” At the time of the inception of the 
alleged refusal to bargain in July 1955, the 1953 contract 
had about 214 months to run. No reason appears why that 
contract then would not have been a bar to a redetermina- 
tion of the Union’s bargaining status for the remaining 
period of the contract. On the basis of the foregoing, we 
conclude that it was incumbent upon the Respondent to 
treat with the Union as the majority representative of the 
employees involved herein at the time of the alleged refusal 
to bargain. 


As to whether the individual contracts by their terms 
preserved the employee status of the drivers, the facts are 
in substance as follows: 


10 See footnote 9. 
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Prior to July 1955, all the Respondent’s truckdrivers, 
who delivered milk and other dairy products in and near 
Tucson, Arizona, to retail and wholesale customers, were 
admittedly employees covered by the 1953 contract with the 
Union. At that time, they worked under the supervision 
of route supervisors who directed the drivers’ activities, 
they were not liable for credit extended within the limits 
established by the Respondent, they made no payment for 
the Respondent’s trucks which they used, and they received 
as earnings a guaranteed minimum salary plus commis- 
sions. 


As stated above, about the middle of July 1955, the Re- 
spondent instituted the so-called independent distributor- 
ship plan under which the milk routes and the trucks would 
be sold to the individual drivers who would receive as 
earnings the difference between the price charged to them 
for the product and the price at which they sold it to their 
customers. By October 3, 1955, all but a few of the Re- 


spondent’s truckdrivers signed individual distributorship 
contracts. 


The individual contracts gave the driver the exclusive 
right to distribute the Respondent’s products within a de- 
scribed territory; the driver agreed to purchase for an 
agreed sum the “exclusive right to sell” to the Respondent’s 
customers already existing in the territory and to pay in 
cash, at the time of delivery to him, for the products at 
stipulated prices, which the Respondent could change at 
any time upon giving a written notice. The driver agreed 
that he would not sell any such products outside his terri- 
tory and that he would not sell the product of any person 
other than the Respondent within that territory. The driver 
further agreed to furnish, operate, and maintain his own 
truck, and to insure the truck for property damage and 
public liability in certain amounts, the insurance policies 
to be approved in advance by the Respondent. If the truck 
broke down and the driver elected not to use a relief truck 
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belonging to the Respondent, the agreement provided in 
that event that the driver could not use any other vehicle 
without the Respondent’s approval. 


The individual contracts also provided that the driver 
was to make deliveries in his territory on certain days and 
within such hours as the Respondent shall designate. The 
driver agreed to be diligent at all times in promoting sales 
of the Respondent’s products, to well and faithfully serve 
any and all retail customers for such products in his terri- 
tory and, in the case of retail drivers, any wholesale cus- 
tomers of the Respondent in the territory which the Re- 
spondent may instruct the driver to serve. The driver also 
agreed to comply with all laws, rules and regulations relat- 
ing to health and sanitation, and to keep himself, his truck, 
and clothes in a neat and tidy appearance, in keeping with 
the standards followed by the Respondent in the conduct 
and operation of its business. The contract also provided 


that, in the event of accident, strike or other emergency, 
which shall interfere or threaten to interfere with distri- 
bution of the Respondent’s products im the driver’s terri- 
tory, the Respondent, without notice, could take over the 
route, equipment, and business and operate it during the 
emergency. 


The individual contract granted the Respondent an un- 
conditional option to purchase at any time from the driver, 
on 30 days’ notice, the “entire distribution business” of the 
driver, including truck, route, existing accounts receivable, 
clientele, and goodwill, on the basis of an agreed price or 
formula. The driver agreed that he could not sell or assign 
his business or any rights under the agreement without the 
written consent of the Respondent, and that, in the event 
the Respondent exercised the option to purchase the busi- 
ness, the driver could not reenter the business of distribut- 
ing dairy products in any territory which he had serviced 
for a period of two years. 
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In actual operation, the following changes have occurred 
since institution of the individual contract plan: The route 
supervisors have been eliminated; they no act only as sales 
promotion men and no longer supervise the drivers. Before 
the changeover, drivers were required to attend training 
classes; afterwards, they were not. Before, they were re- 
quired to make a certain number of solicitations of new 
accounts; afterward, no such requirement was imposed. 
Some drivers now purchase their own advertising media 
and have their names painted on the trucks. Some drivers 
sell products which are not handled by the Respondent. The 
trucks are now their own property and they pay the ex- 
pense of maintaining them. The drivers carry their own 
truck insurance and pay a city license tax for peddlers to 
the city of Tucson. Before, all the drivers were required 
to wear a uniform; now, although they wear the same or 
similar type of uniform, they are not required to do so. 
Although the Respondent posted a list of suggested prices 
for the driver to follow, the drivers are free under the 
terms of the individual contracts to set their own prices. 
Since institution of the individual contract plan, the Re- 
spondent has not made deduction from payments to 
drivers for income tax purposes, and has not paid Social 
Security, unemployment compensation, or workmen’s com- 
pensation taxes. 


Upon essentially these facts, the Trial Examiner con- 
cluded that the “Respondent’s right to control its drivers 
has not been diminished by reason of the individual con- 
tracts and that the drivers are now and at all times have 
been employees of the Respondent within the meaning of 
the Act.” 


In reaching this conclusion, the Trial Examiner regarded 
the fact that the Respondent had reserved the right to 
terminate the contracts at any time for any reason as the 
eore of the matter. According to the Trial Examiner, by 
“wielding the club of unilateral decision to terminate the 
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contract, the Respondent can impose upon these drivers 
any conditions that could have been imposed when they 
were in the employee relationship,” and thus has the same 
control over the drivers as it had before institution of the 
individual contract plan. As stated in his separate opinion, 
Member Murdock agrees with the Trial Examiner’s con- 
clusion. However, the Chairman disagrees for the follow- 
ing reasons: While reservation of the option to terminate 
the contracts may be a factor indicating retention of 
control, this factor is not conclusive as an admittedly in- 
dependent contractor relationship may be subject to termi- 
nation at will if the contract so provides. The Board has 
determined that an independent contractual relationship 
existed even where the agreements were for an indefinite 
period of time and could be terminated by either party at 
any time with or without cause.” 


Congress intended that the Board recognize as employees 
those who “work for wages or salaries under direct super- 
vision,” and as independent contractors those who “under- 
take to do a job for a price, decide how the work will be 
done, usually hire others to do the work, and depend for 
their income not upon wages, but upon the difference be- 
tween what they pay for goods, materials and labor and 
what they receive for the end result, that is, upon profit.” * 


Applying these standards to this case, although some ele- 
ments of the relationship between the drivers and the Re- 
spondent may suggest an employment relationship, the 
Chairman is persuaded that the drivers became independ- 
ent contractors under the individual contracts. The work 
of the drivers is not now supervised by the Respondent. 
They have the right to determine for themselves the prices 
at which they resell to their customers. The drivers’ earn- 
ings are determined by the difference between what they 


12 Sinclair Refining Co., 93 NLEB 1115. 
12 80th Cong., Ist Sess., H. R. Report No. 245, April 11, 1947, p. 18. 
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pay for the product and the return from its sale. They now 
own their own trucks and bear the expense of their repair 
and maintenance. The drivers hire and pay their own vaca- 
tion substitute. They pay certain taxes which would not be 
payable if they were still employees, and the Respondent 
does not carry them on its payroll or pay unemployment 
compensation and other similar taxes for them. Under the 
circumstances, Chairman Leedom concludes, contrary to the 
Trial Examiner, that the drivers became independent con- 
tractors and ceased to be employees under the terms of the 
individual contracts. Accordingly, Chairman Leedom finds 
no violation of Section 8 (a) (5) predicated on the Trial 
Examiner’s erroneous conclusion that the individual con- 
tracts amounted to contracts of employment and did not 
create an independent contractor status.™ 


Nonetheless, even though execution of the individual con- 
tracts changed the status of the drivers who signed them to 
that of independent contractors, Chairman Leedom finds 


and Member Murdock agrees in this context that the Re- 
spondent refused to bargain within the meaning of Section 
8 (a) (5) of the Act. The Respondent adopted the inde- 
pendent distributorship plan without notice to the Union 
and entered into individual contracts with the drivers with- 
out affording the Union, who was the exclusive bargaining 
representative of the employees, an opportunity to bargain 
with respect to the tenure of the employees to be affected 
thereby. Thereafter, the Respondent ignored the Union’s 
letter requesting rectification of the change and notified the 
Union that the Respondent would not bargain with respect 
to those drivers who had signed individual contracts. By 
such conduct the Respondent failed to fulfill its obligation 


13. As stated above, the Trial E 
conduct constituted an unlawful 


quéstion. 
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to bargain collective] 
t 


Se concerning the tenure of 
the employees and their conditions of employment. 


ike Brown Truck, 
ved its plant from) 


- - . the good faith discharge of the Brown 


tatutory bargaining rep- 
at least, to advise the 


Company’s 





at Monroe. 
Of course, the instant case does not involve 
operations to anoth 


case, was to terminate the emplo 
—— 

14 See also, Diaper Jean Mfg. Co., 109 NLRB 1045; Bickford Shoes, 109 
NLEB 1346, 
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Here, as in Brown Truck, the employer did not give the 
union an opportunity to bargain with respect to the con- 
templated change as it affected the tenure of the employees. 
If the Respondent had done so, the Union might have per- 
suaded the Respondent not to adopt the independent dis- 
tributorship plan. Accordingly, we conclude that the Union 
was entitled to this opportunity and that the Respondent 
unlawfully failed and refused to accord such opportunity 
to the Union. 


The Respondent contends that the Union waived its bar- 
gaining rights with respect to the institution of the inde- 
pendent distributorship plan by not requesting bargaining 
concerning it, by advising drivers to consult a lawyer as to 
whether they should sign the individual contracts offered, 
and by taking no action other than that outlined in the 
statement of facts above. We find no merit in the waiver 
contention. As the Trial Examiner found, the Union made 
an adequate request to bargain in its letter of July 29, 1955. 
On August 2, 1955, the Union promptly filed refusal to bar- 
gain charges based upon the institution of that plan. At the 
meeting of October 3, 1955, the Respondent expressly stated 
that it would not recognize the Union with respect to those 
drivers who had signed individual contracts and, as the 
Trial Examiner found, any attempt by the Union thereafter 
to bargain with respect to those drivers would have been 
futile. 


The remaining issue relates to the discharge of the six 
drivers whose employment was terminated because they did 
not sign individual contracts. The Trial Examiner found 
that their discharge violated Section 8 (a) (3) on the 
ground, in substance, that they were thereby penalized for 
exercising the right to refrain from individual bargaining. 
Member Murdock agrees with the Trial Examiner. How- 
ever, the Chairman does not agree for the following rea- 
sons. The Brown Truck ease, cited supra, is controlling on 
this question. There, because the closing of the Charlotte 
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plant and the transfer of its operations to Monroe were 
based on economic considerations, the Board found that the 
discharge of the Charlotte employees did not violate Sec- 
tion 8 (a) (3), even though the employer violated Section 
8 (a) (5) in failing to give the union an opportunity to 
bargain with respect to the contemplated move. The rec- 
ord in the instant case does not establish that, in discharg- 
ing the six drivers or in instituting the independent dis- 
tributorship system, the Respondent was motivated by any 
desire not to bargain with, or to discourage membership 
in, the Union. Here, as in Brown Truck, as far as appears, 
the Respondent engaged in such conduct because of eco- 
nomic considerations. Thus, the Respondent was free to 
discharge the six drivers, although, like in Brown Truck, 
the Respondent was obligated to bargain with the Union 
with respect to the effect of adoption of the independent 
distributorship system upon employee tenure. Accordingly, 
Chairman Leedom votes to dismiss the allegation of the 
complaint that the Respondent violated Section 8 (a) (3) 
by discharging the six drivers. For the reasons stated in 
his separate opinion filed herein Member Bean would dis- 
miss the complaint in its entirety. As a majority of the 
panel does not find that the Respondent violated Section 
8 (a) (3) of the Act, this allegation of the complaint should 
be dismissed. 


The remedy 


We have found that, by not according the Union an op- 
portunity to bargain with respect to the adoption of the 
independent distributorship system as it affected the tenure 
of the employees, the Respondent violated Section 8 (a) 
(5). Member Murdock is of the view, for reasons set forth 
in his separate opinion, that the remedy which follows does 
not go far enough to remedy the violation found. However, 
he would of course go at least that far, and therefore con- 
curs in this remedy for the purpose of framing a majority 
order in the case. 
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To remedy this violation, we find that it will effectuate 
the policies of the Act to require that the Respondent ac- 
cord the Union such an opportunity to bargain. Accord- 
ingly, we shall order that the Respondent bargain with the 
Union as the exclusive representative of the employees in 
the appropriate unit, including the employees who signed 
individual distributorship contracts, concerning the subject 
matter stated above; and we shall enjoin the commission 
of the unfair labor practice found through the usual cease 
and desist provisions in our order. 


Pending fulfillment of its obligation to bargain, we shall 
require the Respondent refrain from entering into any new 
independent distributorship contract with any person. 


ORDER 


Upon the entire record in this case, and pursuant to Sec- 
tion 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby 
orders that the Respondent, Shamrock Dairy, Inc., its of- 
ficers, agents, successors, and assigns, shall: 


1. Cease and desist from: 


(a) Refusing to bargain collectively with International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, Local Union No. 310, as the exclusive 
representative of all regular relief and special drivers, and 
all plant men employed at the dairy of Shamrock Dairy, 
Inc., at Tuscon, Arizona, but excluding all office and clerical 
employees, guards and supervisors as defined in the Act, 
with respect to adoption or continuance of a’ system of 
product distribution known as the independent distributor- 
ship plan insofar as it affects the tenure of its employees; 


(b) Entering into any new independent distributor- 
ship contract with any person unless and until it bargains 
with the aforesaid labor organization as stated above; 


(c) In any like or similar manner interfering with, re- 
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straining, or coercing its employees in the exercise of the 
right to self-organization, to form labor organizations, to 
join or assist International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, Local 
Union No. 310, or any other labor organization, to bargain 
collectively through representatives of their own choosing, 
and to engage in other concerted activities for the purposes 
of collective bargaining or other mutual aid or protection, 
or to refrain from any or all such activities, except to the 
extent that such rights may be affected by an agreement re- 
quiring membership in a labor organization as a condition 
of employment as authorized in Section 8 (a) (3) of the 
Act. 


2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 


(a) Bargain, upon request, with International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Help- 
ers of America, Local Union No. 310, with respect to adop- 
tion or continuance of a system of product distributorship 
plan insofar as it affects the tenure of its employees in the 
aforesaid appropriate unit, in accordance with the section 
of this Decision and Order entitled, “The remedy.” 


(b) Post at its dairy in Tucson, Arizona, copies of the 
notice attached hereto as an Appendix.** Copies of such 
notice, to be furnished by the Regional Director for the 
Twenty-first Region, shall, after being duly signed by the 
Respondent’s authorized representative, be posted by the 
Respondent immediately upon receipt thereof and be main- 
tained by it for sixty (60) consecutive days in conspicuous 
places, including all places where notices to employees are 
customarily posted. Reasonable steps shall be taken by the 


15In the event this Order is enforced by a decree of a United States Court 
of Appeals, there shall be substituted for the words ‘“PURSUANT TO A 
DECISION AND ORDER’? the words ‘‘PURSUANT TO A DECREE OF 
THE UNITED STATES COURT OF APPEALS, ENFORCING AN 
ORDER.’’ 
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Respondent to insure that said notices are not altered, de- 
faced, or covered by any other material; 

(c) Notify the Regional Director for the Twenty-first 
Region, in writing, within ten (10) days from the date of 
this Order, as to what steps the Respondent has taken to 
comply herewith. 

IT IS FURTHER ORDERED that the complaint be, and 
it hereby is, dismissed insofar as it alleges that the Re- 
spondent violated Section 8 (a) (3) of the Act by discharg- 
ing John Foley, Dave Egleston, Robert Pry, Alexander 
Toro, Frank Koenig, and John Kozacki. 


Dated, Washington, D. C., December 16, 1957. 


Abe Murdock, 'Member 


NATIONAL LABOR RELATIONS BOARD 


(SEAL) 
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ABE MURDOCK, MEMBER, dissenting in part and 
concurring in part: 


Insofar as my vote is essential to a majority finding of 
a violation of Section 8 (a) (5) of the Act in this ease, I 
agree with the Chairman that the Respondent violated that 
Section by its refusal to consult with the Union convorning 
the execution of the individual contracts with its drivers 
even assuming, as the Chairman finds, that the contracts 
changed the status of the drivers from employees to that 
of independent contractors. However, I cannot agree either 
that the execution of these contracts altered the employee- 
status of these drivers, or that this limited finding disposes 
of this case. In my opinion, the Respondent has committed 
other violations of Section 8 (a) (5) and 8 (d) of the Act 
as found by the Trial Examiner, which findings I believe 
are fully warranted by the record and merit adoption by 
the Board. I would also find, contrary to the Chairman and 


Member Bean, that the Respondent violated Section 8 (a) 
(3) by discharging those drivers who refused to sign the 
individual contracts proferred by the Respondent. 


When the Respondent instituted its “independent dis- 
tributorship plan,” all but 6 of its drivers executed a con- 
tract entitled “distributor’s agreement.” This agreement 
provided that the Respondent would grant to the drivers 
the exclusive right to distribute its products upon the spe- 
cific terms and conditions set forth in the agreement. These 
terms and conditions recite that (1) in the event that the 
Respondent determined that the territory assigned to a 
driver was too large for the driver adequately to service, 
the Respondent at any time could alter the boundaries of 
the territory to assure to the Respondent’s satisfaction that 
customers were properly serviced; (2) that a driver must 
not sell any product in his territory not manufactured by 
Respondent; (3). that Respondent would set the prices at 
which its products are sold to a driver, and Respondent 
retained the absolute right to change or alter those prices; 
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(4) that the Respondent would prescribe the times and 
places at which delivery of its products to the drivers must 
be received as well as prescribe the times and places for 
delivery of its products to customers; (5) that the Re- 
spondent reserved the “continuing, unconditional and 
irrevocable option to purchase at any time the entire dis- 
tribution business” of a driver, including the truck, at a 
pre-established price, and that the driver had no right to 
sell or assign any rights under the contract without the 
Respondent’s consent; (6) that, if the Respondent deter- 
mined that customers would not receive prompt delivery 
of its products because of “any accident, strike, emergency 
or any other cause,” the Respondent would take over a 
driver’s route and equipment, without notice to him, and 
operate and continue same during those periods; (6) that 
a driver must diligently and faithfully promote sales of the 
Respondent’s products, comply with all laws, rules and 
regulations relating to health and sanitation, and maintain 
a neat and tidy appearance; (8) that in the event a driver’s 
truck broke down, the Respondent would furnish a spare 
truck at no expense to the driver except for gasoline and 
oil; however, if the driver chose to employ a vehicle other 
than that provided by the Respondent, the latter must first 
approve the use of such vehicle; and, (9) in the event that 
a driver became incapacitated and was unable to perform 
his duties, the driver must select a substitute named and 
approved by the Respondent and the driver was required 
to compensate the substitute at a wage and commission 
fixed by the Respondent. 


In determining whether an individual is an independent 
contractor or an employee within the meaning of the Act, 
the Board has applied the common law “right of control” 
test.* Under this test, an employer-employee relationship 
is deemed to exist where the person for whom the services 


1% E.g., Oklahoma Trailer Company, Inc., 99 NLRB 1019, 1022; Nu-Car 
Carriers, Inc., 88 NLEB 75, 83, enf’d. 189 F. 2d 756 (C.A. 3). 





131 


in question are performed reserves the right to control not 
only the end to be achieved but also the means to be used 
in reaching such end. A survey of the foregoing contractual 
provisions convinces me that the Respondent’s drivers, 
clearly and unmistakenly, retained their status as employ- 
ees notwithstanding the execution of the individual con- 
tracts. I know of no greater indicia of control over the 
means by which services are to be performed or the ends 
to be accomplished than the right to terminate unilaterally 
the employment status of an individual for any cause; the 
right unilaterally to name and appoint substitutes for that 
individual and to fix the compensation of such substitutes; 
the right unilaterally to determine the times and places at 
which individual services are to be performed; and, the 
right to police the manner in which those services are ren- 
dered. In point of fact, the Court of Appeals for the Third 
Cireuit, on facts paralleling those herein, found that an 
employer-employee relationship existed, noting particularly 
that the company in that case reserved the right at all times 
to repurchase the vehicle which it had sold to its drivers 
and to terminate the agreement with the drivers if they did 
not perform their duties in such a way as to further the 
sale of the company’s product.” Moreover, the Supreme 
Court has intimated that an independent contractor rela- 
tionship does not exist if the drivers have no right to hire 
their helpers and are not required to deal exclusively in the 
company’s product.** So far as I am concerned, the facts of 
this case fit squarely within the authoritative decisions of 
the courts which hold that contracts of the type here in- 
volved do not convert employees into independent con- 
tractors. I would therefore adopt the Trial Examiner’s 
finding that the contracts which the drivers in this case 
executed with the Respondent did not change their status 


17 N.L.B.B. v. Nu-Car Carriers, Inc., 189 F. 2d 756 (C.A. 3). 


18 See Greyvan Lines, Inc. v. Harrison, 156 F. 2d 412 (C.A. 7), aff’d. sub 
nom. United States v. Silk, etc., 331 U.S. 704, 719. 
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as employees of the Respondent. In doing so, I would also 
adopt his conclusion that the Respondent violated Section 
8 (a) (5) by executing the individual contracts with the 
drivers. Like the Trial Examiner, I find that the execution 
of such contracts with the drivers who were and remained 
employees of the Respondent constituted bargaining with 
those individual employees at a time when they were repre- 
sented by the Union as their statutory representative and 
was in clear violation of the Act. 


The Trial Examiner also found that the execution of the 
individual contracts by the Respondent at a time when it 
was in contractual relations with the Union was violative 
of Section 8 (d). The Chairman finds it unnecessary to pass 
upon this issue in view of his limited finding that the Re- 
spondent violated Section 8 (a) (5) by executing contracts 
with it drivers without prior consultation with the Union. 
I submit that, in view of the gravity of the Respondent’s 


eonduct in this regard, which offends the basic policy and 
purpose of the Statute, we are not only under a duty to 
eonsider this issue, but are compelled to find on this record 
that a violation of Section 8 (d) had occurred and to afford 
an appropriate remedy to forestall its recurrence. 


Section 8 (d) provides in part that “where there is in 
effect a collective bargaining contract covering employees 
in an industry affecting commerce, the duty to bargain col- 
lectively shall also mean that no party to such contract shall 
terminate or modify such contract, unless the party desir- 
ing such termination or modification” serves written notice 
upon the other party sixty days prior to the expiration date 
of the contract; offers to meet with the other party for the 
purpose of negotiating a new contract or a contract con- 
taining the proposed modifications; notifies the Federal 
Mediation and Conciliation Service, and appropriate State 
or Territorial agencies, in a timely fashion; and, continues 
in full foree and effect, without strikes or lockouts, the 
terms and conditions of the existing contract for a period 
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of sixty days after such notice is given or until the expira- 
tion date of such contract, whichever occurs later. As the 
legislative history of Section 8 (d) discloses, Congress in- 
tended by its enactment to insure that parties to contracts 
in industries covered by the Act would resort to the proc- 
esses of collective bargaining to resolve differences regard- 
ing modifications or termination of such contracts rather 
than to engage in strikes or other conduct which would 
hinder the free flow of commerce. To accomplish this ob- 
jective, parties to such contracts are obligated by the Act 
to give appropriate notice of their intention to modify or 
terminate them and to offer to meet for the purposes of 
resolving their differences. 


At the time when the Respondent instituted its so-called 
independent distributorship plan by executing individual 
contracts with its drivers, it was in contractual relations 
with the Union which was the statutory bargaining repre- 


sentative of its drivers. That contract specifically provided 
that “no employee shall be required to make any verbal or 
written contract which in any way conflicts with the articles 
of this Agreement.” When the Respondent coerced its driv- 
ers into executing the individual agreements on pain of 
discharge, it seems patently clear that the Respondent was 
necessarily acting to modify the basic agreement with the 
Union. However, the Respondent made no attempt to give 
timely notice to the Union of its intent to discard the con- 
tract or to offer to meet with the Union to discuss this 
determination, nor did it attempt to discharge any of the 
other duties imposed upon it by Section 8 (d). I believe 
its failure to do so constituted a flagrant abuse of its obliga- 
tions under that Section and envinced a total disregard for 
stability in the collective bargaining process which this Sec- 
tion was designed to foster. Contrary to the Chairman, I 
am convinced that such an abuse should neither go un- 
noticed nor unremedied. I therefore cannot agree with his 
refusal to consider this issue. 
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Nor can I agree with the action of the Chairman and 
Member Bean in reversing the Trial Examiner’s finding 
that the Respondent violated Section 8 (a) (3) by discharg- 
ing the 6 drivers who refused to sign individual contracts 
with the Respondent. My colleagues take the position that, 
because the Respondent was not motivated by anti-union- 
ism in discharging the men, no violation of the Statute may 
be found and no remedy may be afforded. To support this 
conclusion, my colleagues rely upon the Board’s decision 
in Brown Truck. I submit that this position is erroneous 
and that my colleagues in the majority on this issue have 
misinterpreted that decision. 


If any right is basic under the Act, it is the right of 
employees to select a bargaining representative to deal ex- 
clusively with their employer. Section 7 of the Act provides 
in pertinent part that “Employees shall have the right to 
self-organization, to form, join, or assist labor organiza- 
tions, to bargain collectively through representatives of 


their own choosing, and to engage in other concerted activi- 
ties for the purpose of collective bargaining or other mutual 
aid or protection. . . .” (emphasis supplied) If this right 
is to possess any substance at all, it seems patently clear 
that employees who have selected a statutory bargaining 
representative to act on their behalf must be protected 
against the coercion of an employer who seeks to force 
them to relinquish this right and engage in individual bar- 
gaining on pain of discharge. Moreover, where an employer 
impinges upon its employees’ right to refrain from indi- 
vidual bargaining and discharge them for exercising that 
right, the employer undeniably discourages membership in 
the Union which the employees have selected and the dis- 
charges are unquestionably discriminatory. This, in my 
opinion, constitutes a classic violation of Section 8 (a) (3) 
and makes this case clearly distinguishable from Brown 
Truck upon which my colleagues rely. 


In the Brown Truck case, the employer closed its plant 
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and transferred its operations to another installation with- 
out prior consultation with its employees’ bargaining repre- 
sentative. As a consequence, the employer discharged the 
employees at the plant which it closed. While a majority 
of the Board found that the employer had violated Section 
8 (a) (5) by shutting down operations without consulting 
the union, the majority did not find that Section 8 (a) (3) 
had been violated by the discharge because no anti-union 
motivation had been shown. Unlike the employees in Brown 
Truck, the 6 men involved in this proceeding were dis- 
charged, not as a consequence of the removal of a plant or 
because of the failure of the Respondent to consult with the 
Union concerning this removal, but as a consequence of 
their exercising a right under the Act to refrain from indi- 
vidual bargaining with the Respondent. Accordingly, I 
believe that the Trial Examiner was right in finding that 
the discharges were violative of Section 8 (a) (3) and in 
recommending that these 6 men be reinstated and awarded 
back pay. 


However, assuming arguendo that my colleagues are cor- 
rect in finding no violation of Section 8 (a) (3) because of 
the absence of discriminatory motivation, under sound 
precedent the Board can and should order reinstatement 
and back pay for these individuals as a consequence of the 
violation of Section 8 (a) (5) which the Respondent has 
committed. The award of back pay and reinstatement is 
not limited by the Act to those cases in which the Board 
has found that Section 8 (a) (3) has been violated. Section 
10 (c) of the Act gives the Board broad powers to remedy 
unfair labor practices, and, as the Supreme Court has 
pointed out, “The relief which the statute empowers the 
Board to grant is to be adapted to the situation which calls 
for redress.” ** In West Boylston Manufacturing Company 
of Alabama,” the Board heeded this wise admonition and 


19 N.L.B.B. v. Mackay Eadio § Telegraph Co., 304 U.S. 333. 
2087 NLRB 808. 
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exercised its remedial powers to order reinstatement and 
back pay for employees whom the Board found had not 
been discriminated against within the meaning of Section 
8 (a) (3), but who, nevertheless, had lost employment be- 
cause of a violation of Section 8 (a) (5). In that case, the 
employer closed down various departments in its plants for 
economic reasons and laid off its employees. After reopen- 
ing some of these departments, the employer, without con- 
sulting the union which represented these employees, 
proceeded to recall them without regard to established 
seniority rights. As a consequence, some employees who 
were entitled to jobs were not recalled. The Board found 
that the employer violated Section 8 ( a) (5) by failing to 
confer with the Union concerning the recall of employees, 
but did not find a violation of Section 8 (a) (3) because 
there was no showing that the method the employer used 
to recall employees was selected for discriminatory rea- 
sons. Notwithstanding its failure to find a Violation of See- 
tion 8 (a) (3), the Board nevertheless under the Section 8 
(a) (5) violation ordered the employer to reinstate em- 
ployees who had not been recalled in accordance with their 
seniority rights. In addition, the Board ordered payment 
of wages to those employees whom the employer failed to 
offer reinstatement as provided in its order for a period 
from 20 days after the date of the order to the date of offer 
of employment. 


I believe the 6 drivers in the instant case are entitled to 
reinstatement and back pay for the period of the Respond- 
ent’s discrimination against them. The power to fashion 
such a remedy has been placed in our hands by Congress 
with the enactment of Section 10 (c). In my Opinion, the 
Board’s decision in West Boylston requires that we use 
that power in this case. I therefore dissent from my col- 
leagues’ refusal to fashion such a remedy. 


Because I find that the individual contracts which the 
Respondent executed with its drivers did not change their 
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status as employees, and in any event because I would also 
find that the Respondent violated Section 8 (a) (5) by bar- 
gaining individually with its employees at a time when they 
were represented by the Union, I would order the Respond- 
ent to abrogate these contracts and bargain with the Union 
before any future attempt to execute such contracts. To 
remedy this violation of Section 8 (a) (5), the Chairman 
would only order the Respondent to accord the Union an 
opportunity to bargain with it concerning the “adoption or 
continuance” of the existing independent distributorship 
contracts as it affected the tenure of its employees, or the 
execution of new contracts with other employees in the 
unit. The order pointedly omits to abrogate the contracts 
which were unlawfully arrived at and thus to restore the 
status quo, and fails to give any reason for such omission. 
With respect to the contracts which the Respondent has 
already executed with its drivers, the manner of whose ex- 
ecution has been found by a majority herein to have con- 
stituted a violation of the Act, the Respondent is appar- 
ently required by the order to do no more than discuss 
with the Union whether it should abandon the distributor- 
ship contracts and restore the former employee set up. 


In my opinion, such an order can hardly operate to 
remedy adequately the Respondent’s violation of Section 
8 (a) (5) inasmuch as it not only fails to put the wrongdoer 
and the wronged in status quo ante, but actually permits 
the former to benefit and retain the fruits of its wrong- 
doing. Instead of purging the unfair labor practice the 
order merely tells the Respondent to bargain as to whether 
it should be purged. It is naive to think that any effective 
bargaining can take place at a table where the Respondent 
is permitted to sit holding the fruits of its unfair labor 
practices and need only discuss whether it should give 


them up. 


In my view, the only effective way to remedy the Re- 
spondent’s violation of Section 8 (a) (5) is to order the 
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Respondent to abrogate the contracts which it unlawfully 
executed with its drivers, regardless of whether the drivers 
are deemed to be independent contractors, as the Chairman 
believes, or employees, as I find. By so doing, the parties 
would then be placed in the same position which they would 
have occupied but for the Respondent’s unlawful refusal to 
consult with the Union concerning these contracts, and ef- 
fective bargaining could then take place as it should have 
initially on the question whether the individual contract 
system should be substituted for the former one. Although 
objecting to the Chairman’s limited remedy for the reason 
that it does not go far enough, I of course concur with him 
in going that far for the purpose of a majority order in this 
case. 


Dated, Washington, D. C., December 16, 1957. 


Abe Murdock, 
NATIONAL LABOR RELATIONS BOARD 


STEPHEN S. BEAN, MEMBER, concurring in part and 
dissenting in part: 


I agree with Chairman Leedom that the Respondent did 
not violate! Section 8 (a) (3). But I cannot agree with 
Chairman Leedom and Member Murdock that the record 
in this case is sufficient to establish a violation of Section 
8 (a) (5) as alleged in the complaint. It is beyond question, 
and my colleagues recognize, that to establish the existence 
of a duty on the part of an employer to bargain, which is 
the necessary prerequisite to a finding of a violation of 
such duty, it must be shown that the union which requests 
bargaining is in fact the designated representative of a 
majority of such employer’s employees. Yet upon a care- 
fal examination of the principal opinion and the facts be- 
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fore the Board in this proceeding, I am convinced that here, 
for the first time, the Board is making a finding of violation 
of the duty to bargain in the absence of any evidence that 
the union which seeks the bargaining order is in fact the 
majority representative. 


As the principal opinion candidly states, “ It is true that, 
apart from the 1953 contract, there is no evidence that the 
Union had majority status.” But the mere existence or ex- 
ecution of a contract is not evidence that the labor organ- 
ization party to it was a majority union at any stage of its 
dealings. Indeed, as that opinion implicitly recognizes, the 
Board’s experience is to the contrary, for it not infrequently 
has found an employer to have violated the Act by virtue 
of having entered into a contract with a nonmajority union. 
In the absence of evidence, then, it has been found neces- 
sary in reaching the finding of a violation in this case to 
resort to a presumption, to the effect that the Respondent 
acted lawfully and thus that the Union had majority status 
when the 1953 contract was executed. But as shown above 
the Board’s experience has shown that there is no reliable 
factual basis for such a presumption. And no legal basis 
for the presumption is suggested, other than that “it would 
be improper” to presume that the Respondent then acted 
unlawfully. 


If, of course, the Respondent then had been charged with 
a violation by virtue of having entered into a contract with 
a nonmajority union, it would have been entitled to rely on 
a presumption that it had not acted unlawfully, in the sense 
that it would have been necessary to the finding of a viola- 
tion that the violation alleged should be proved by a pre- 
ponderance of evidence to establish it. But the Respondent 
is not here charged with such a violation, and the resort of 
this decision to a presumption now that the Respondent was 
innocent at that time of transgressing the statutory pro- 
scription leads to a rather anomalous result. My colleagues 
of the majority appear to have forgotten that the Respond- 
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ent which is presently charged with a violation of Section 
8 (a) (5), but has denied such violation, is entitled now to 
the benefit of the presumption in its favor, i.e., that it may 
not be found to have violated the Act unless every contro- 
verted element of such a violation has been established by 
the weight of evidence. In giving effect to a purported pre- 
sumption that the Respondent acted lawfully in 1953, the 
members of the majority have failed to evaluate the pri- 
mary necessity for giving adherence to precisely that same 
presumption as it applies to the charges now being pressed 
against the Respondent based on his conduct in 1955. In 
my view, the latter presumption is the one which should be 
effective and should prevail, but in any event I should 
imagine that if there are two such conflicting presumptions, 
and assuming that they are of no more than equal stature, 
their balancing should not be made the basis of a finding 
of a violation of the Act. Or, to phrase the matter in a 
manner directly applicable to the posture of this case, a 
presumption of innocence as of a time when no violation 
is alleged should not be used to overcome the presumption 
of innocence iat the time when a Respondent is charged with 
violations so as to result in a finding of guilt. 


Because I find no evidence to support the finding of ma- 
jority status on the part of the Union, but only a presump- 
tion which I regard not only as unsupported but in any 
event an improper basis for the finding of a violation, I 
would dismiss the complaint in its entirety. In so doing I 
am not unmindful of the Hexton and other cases relied on 
by the majority.” I regard such reliance as misplaced be- 
cause in all but one of these cases the union’s majority had 
originally been established by a Board certification. In the 
remaining one, the Hugh J. Baker case, an examination of 
the Trial Examiner’s report discloses that the union’s orig- 
inal majority status was not questioned and that in addition 
there was independent evidence of majority designation in 


21 See text and footnote 9 of the principal opinion. 
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the form of employee memberships. The issue upon which 
those cases turned thus was not the question of whether the 
contracting union originally had been designated by a ma- 
jority but whether, after the union had secured a contract 
as majority representative, the Board would nevertheless 
disrupt the contractual relationship thus lawfully existing. 
In those cases the Board in effect held only that where a 
union has been designated by a majority of employees as 
of the time of entering into a contract, it will be given the 
benefit of its representative status during the contract’s 
reasonable term.2? The present case, in which there is no 
evidence that the union was at any time designated by a 
majority, involves an entirely different situation. 


Dated, Washington, D. C., December 16, 1957. 


PTITITITI TTT el eeeseseacce 


Stephen S. Bean, Member 
NATIONAL LABOR RELATIONS BOARD 


22I recognize that under the Board’s “contract bar’’ doctrine in representa- 
tion cases, the Board will generally refrain from directing a new election 
during a contract’s term, and that this is true regardless of whether or not 
the contracting union has the benefit of a Board certification. The latter fact 
is not, however, because of any ‘‘presumption’’ that the contracting anion 
was & majority union, but rather because the Board’s rule is not to inquire 
into matters constituting unfair labor practices in representation proceedings. 
Even in such cases, however, if it is made to appear that the contract has 
been executed with a nonmajority union the Board will hold this an exception 
to its contract bar principle so as not to preclude the direction of an immedi- 
ate election. 
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APPENDIX 
NOTICE TO ALL EMPLOYEES 


PURSUANT TO 
A DECISION AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify our employees that: 


WE WILL bargain collectively, upon request, with 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, Local Union 
No. 310, with respect to adoption or continuance of a 
system of product distribution known as the independ- 
ent distributorship plan. The appropriate unit is: 


All regular, relief and special drivers and all 
plantmen employed at our dairy in Tucson, Ari- 
zona, excluding all office and clerical employees, 
guards and supervisors as defined in the Act as 
amended. 


WE WILL NOT in any manner interfere with, restrain 
or coerce our employees in the exercise of the right to 
self-organization, to form labor organizations, to join 
or assist International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, 
Local Union No. 310, or any other labor organization, 
to bargain collectively through representatives of their 
own choosing, and to engage in other concerted activi- 
ties for the purposes of collective bargaining or other 
mutual aid or protection, or to refrain from any or all 
of such activities, except to the extent that such rights 
may be affected by an agreement requiring member- 
ship in a labor organization as a condition of employ- 
ment as authorized in Section 8 (a) (3) of the Act. 
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All our employees are free to become, remain, or refrain 
from becoming or remaining members of any labor organi- 
zation except to the extent that such right may be affected 
by an agreement requiring membership in a labor organiza- 
tion as a condition to employment, as authorized in Section 
8 (a) (3) of the Act. 


SHAMROCK DAIRY, INC. 
(Employer) 


" (Representative) (Title) 


This notice must remain posted for 60 days from the date hereof, and must 
not be altered, defaced or covered by any other material. 

















IR-(SF)-440 
Tucson, Ariz. 


Unirep States or AMERICA 
BEFORE THE NationaL Lasor Retations Boarp 
Division oF Tran EXAMINERS 
Brancu OFFICE 
San Francisco, CaLIFoRNIA 


SHamrock Darry, Inc., SHamrock 
Darry or Pxoenr, Inc., and SHam- 
RocK Mitk Transport Co. 
| =o Case No. 21-CA-2292 

INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS oF AMER- 
1ca, Locat Union No. 310, AFL-CIO 


James W. Cherry, Esq., for the General Counsel. 

Jennings, Strouss, Salmon & Trask, by Richard G. Klein- 
dienst, Esq., and Riney B. Salmon, Esq., of Phoenix, Ariz., 
for the Respondent. 

Ira Schneier, Es., of Tueson, Ariz., for the Union. 

Norvel W. Jasper, Esq., of Tucson, Ariz., for certain 
witnesses. 


Before: Wallace E. Royster, Trial Examiner. 


INTERMEDIATE REPORT AND RECOMMENDED ORDER 
Statement of the Case 


Upon a charge duly filed by International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, Local Union No. 310, AFL-CIO, herein the Union, 
the General Counsel of the National Labor Relations Board 
issued his complaint against Shamrock Dairy, Inc., Sham- 
rock Dairy of Phoenix, Inc., and Shamrock Milk Transport 
Co., herein, respectively, the Respondent, Phoenix, and 





145 


Transport, alleging that the Respondent had engaged in 
and was engaging in certain unfair labor practices affect- 
ing commerce within the meaning of Section 8 (a) (1), (3), 
and (5) and Section 2 (6) and (7) of the National Labor 
Relations Act, 61 Stat. 136, herein the Act. 


In respect to unfair labor practices, the complaint alleges 
in substance that on and after July 12, 1955, the Respond- 
ent although then required by the Act to recognize and 
bargain with the Union nonetheless negotiated with its 
employees individually and entered into individual con- 
tracts with them, thus refusing to bargain collectively in 
good faith with the Union. It is further alleged that on or 
about October 3, 1955, the Respondent discriminatorily 
discharged Dave Egleston, Roberty Pry, Alexander Toro, 
Frank Koenig, John Foley, and John Kozacki. 


Respondent’s answer duly filed denies the commission of 
unfair labor practices and denies that it is or has been 
engaged in commerce within the meaning of the Act. 


Pursuant to notice a hearing was held before the under- 
signed Trial Examiner from October 8 through 18, 1956, in 
Tucson, Arizona. All parties were represented by counsel 
and participated in the hearing. Counsel for a number of 
so-called independent distributors sought intervention to 
the end that no order might issue from the Board invali- 
dating in any respect contracts which those individuals had 
with the Respondent. Because this proceeding is narrowly 
restricted to the protection and enforcement of public 
rights not depriving from or dependent upon any contract 
between the Respondent and its one-time employees, the 
petition to intervene was denied. Those who have contracts 
with the Respondent and whose status may be affected by 
the enforcement of any final order of the Board in this 
proceeding are left free to assert such legal rights as they 
may have acquired thereby in another forum.’ 


1 National Licorice Co. v. N. L. B. B., 309 U.S. 350, 363-366. 
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A brief has been received from counsel for the Re- 
spondent. 


Upon the entire record in the case and from my observa- 
tion of the witnesses, I make the following: 


Findings of Fact 
I. The business of the Respondent 


Phoenix and Transport although nominally Respondents 
in this proceeding are not here so treated. It is not alleged 
that either of them severally or jointly with the Respond- 
ent has committed an unfair labor practice. The Respond- 
ent is the owner and operator of a dairy plant and 
distribution business in Tucson, Arizona, and is a corpora- 
tion beneficially owned and actively managed by members 
of the McClelland family. Transport, a corporation bene- 
ficially owned and actively managed by the same family 
group, hauls milk to and from the Respondent and from 
the Respondent to Phoenix. Phoenix, a corporation simi- 
larly owned: and managed, is engaged in the distribution 
of milk in Phoenix, Arizona, and secures all of its milk in 
packaged form from the Respondent. Deliveries from the 
Respondent to Phoenix are made by Transport. Not alone 
are the three corporations under substantially the same 
ownership and family management, but it is evident con- 
stitute a single integrated enterprise. The milk from the 
producers is gathered by Transport and delivered to the 
Respondent for processing and packaging. Respondent 
handles the distribution in the Tucson area and Phoenix 
performs the same function in the Phoenix area. In urging 
that the three should not be regarded as a single employer, 
counsel for the Respondent relies upon the apparent fact 
that there is no transfer of employees between the three 
corporations, and that there is no common labor policy ap- 
plicable to them. There is support in some Board decisions 
for the argument that these criteria have some weight af- 
fecting such a determination, but where, as here, integra- 
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tion is complete, I consider and find that the lack of uniform 
labor policy and absence of transfers is of little conse- 
quence. It seems obvious that a group of corporations 
owned by substantially the same interests and wholly inte- 
grated in operation do constitute a single employer. The 
conditions for establishing a uniform labor policy exist, 
even though no such step has been taken. On the considera- 
tions outlined above I find that the Respondent, Phoenix, 
and Transport constitute for purposes of jurisdiction a 
single emplover within the meaning of the Act. 


The parties stipulated and I find that during the calendar 
vear 1955 the Respondent made purchases from concerns 
outside the State of Arizona which were shipped directly to 
it at Tucson, having a value of $548,000; that Phoenix, dur- 
ing the same period, made such purchases, having a value 
of $73,000; and that Transport, for the same period, made 
purchases in the same circumstances having a value of $438. 


Counsel for the Respondent argues in his brief that certain 
purchases of trucks and other materials totalling approxi- 
mately $116,000 were not in fact made by the Respondent 
for its own account and should not therefore be considered 
in arriving at the total purchases. Although I do not con- 
sider the argument so advanced to be meritorious, it is un- 
necessary here to consider the question raised. Even if this 
amount were deducted from the purchases of the three 
corporations, there would remain as direct purchases from 
without the State during the year 1955 an amount in excess 
of $500,000, and thus the Board’s jurisdictional criteria are 
satisfied. I find that the Respondent’s business operations 
are in commerce and affect commerce within the meaning 
of the Act. 


I. The organization involved 


The Union is a labor organization admitting to member- 
ship employees of the Respondent. 
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Ill. The unfair labor practices 


In October 1953, the Respondent and the Union entered 
into a collective bargaining agreement covering wages, 
rates of pay, hours of employment, and other conditions of 
employment affecting all regular, relief, and special drivers 
and all plant men employed by the Respondent.* Within 
the coverage of this agreement were all drivers who de- 
livered milk in and near Tucson to retail and wholesale 
customers. The agreement, by its terms, was to be in effect 
until October 1, 1955. Without consultation with the Union, 
in July 1955 the Respondent began discussing with its 
drivers the establishment of a so-called independent dis- 
tributors plan whereby the milk routes, both wholesale and 
retail, would be sold to the individual drivers along with 
the trucks. The drivers would receive as compensation the 
difference between the price charged to them for the pack- 
aged milk and the price at which they could sell it to their 
customers. The Respondent then had in effect a profit- 
sharing and retirement plan covering most of the drivers. 
The drivers were told by the Respondent that all credits 
due each of them under the retirement plan would be paid 
immediately in cash which could be used to purchase a 
route. Those who did not desire to enter into this arrange- 
ment would be paid their credit in five annual installments. 
Of the Respondent’s approximately 70 drivers, almost all 
by October 3, 1955, had signed individual agreements. 


The Union soon learned of this development and by letter 
dated July 29, 1955, the Union’s president, Howard Grant, 
wrote the Respondent as follows: 


Please be advised that by reason of your recent 
action with certain employees of your Company, mem- 
bers of this Organization, you have breached our 
Agreement. 


2 The Union has been recognized by the Respondent continuously since 1937. 
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Unless you are willing to meet with Representatives 
of this Organization in the immediate future to rectify 
this situation, we will be forced to take necessary 
action. 


Certainly this message is cryptic and does not unmistaka- 
bly call to the attention of the Respondent just what is the 
subject of complaint. I think, however, there can be no 
doubt but that the Respondent recognized this to be a pro- 
test by the Union against the institution of the independent 
distributor system. No other matter occasioning a possible 
dispute with the Union is revealed by this record to have 
existed at this time. Other than the communication of July 
29, no attempt was made by the Union to gain a meeting 
with the Respondent until in September when the Union 
sent the Respondent proposed amendments to the existing 
contract which it hoped might be put in effect at the expira- 
tion of that agreement. On October 3, 1955, Grant met with 
representatives of the Respondent. Grand, noting that the 
Respondent had his attorney present, said that he was not 
in a position to negotiate as his counsel was out of the city. 
He received from Respondent’s counsel a proposal that the 
Respondent not recognize the Union as the collective bar- 
gaining agent for persons who distributed the Respondent’s 
products under individual contracts. No further meeting 
has taken place between the Respondent and the Union, and 
the Union has made no request that such a meeting occur. 


Individual drivers, faced with the problem of deciding 
whether to accept the proffered individual contracts or to 
refuse them, consulted with Grant. There is testimony that 
he advised them to refuse the offers in their own interests 
and in any event to consult an attorney to see to what ex- 
tent the offers were advantageous or otherwise. To the 
suggestion that Grant negotiate with the Respondent in 
that connection, he replied that the Respondent had to come 
to him. 
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On October 3, 1955, Dave Egleston, Robert Pry, Alex- 
ander Toro, Frank Koenig, John Foley, and John Kozacki, 
each of whom until that time had been an employee of the 
Respondent’ as a driver in the delivery of milk products 
and within the unit represented by the Union, were told 
individaully that since each had expressed disinterest in 
purchasing a route and becoming an independent distrib- 
utor their services no longer were required. 


Individuals who were working as retail milk distributors 
were offered a contract with the Respondent providing that 
the driver would have the exclusive right to distribute Re- 
spondent’s products at retail within a described territory, 
the boundaries of which by mutual agreement could be 
changed from time to time; that the driver would purchase 
at an agreed figure the customers already existing in the 
teritory and buy all the accounts receivable in that connec- 
tion; the Respondent reserved the right to change the 
prices it would charge the driver for its products by giving 
notice in writing, and the driver agreed to pay in cash for 
all products given to him for resale; the driver convenanted 
that he would not in any manner sell or distribute any prod- 
ucts of any kind within the territory other than those manu- 
factured, produced, distributed, or offered for sale by the 
Respondent. Additionally, the driver agreed to operate 
and maintain his own truck and other equipment. The 
driver granted an unconditional and irevocable option to 
the Respondent to purchase the entire distribution business 
at any time after a 30-day notice by registered mail of 
intention to do so. The driver agreed that he had no right 
to sell or assign the business or any part thereof to any 
person without the consent in writing of the Respondent. 
Should for any reason the individual contract be termi- 
nated, the driver agreed to hold all information pertaining 
to the route and customers in confidence for a period of 2 
years and not to disclose such information without the 
prior consent of the Respondent. The driver also agreed 








151 


that upon termination of his contract for whatever reason 
he would not within a period of 2 vears after that date, 
directly or indirectly, on his own behalf or for any other 
person, engage in the distribution of dairy products within 
the territory where he had operated. It was agreed in the 
event of any accidents, strike, or other emergency threat- 
ening to interfere with the proper distribution of products, 
the Respondent would have the right in such event without 
notice to the driver to take over the route, his equipment, 
and business, and to operate it during the continuation of 
such an emergency. An agreement substantially the same 
in all important respects was offered to and accepted by 
most of the wholesale drivers. 


The General Counsel argues that all drivers signing these 
agreements were and remained employees of the Respond- 
ent and as such continued to be represented by the Union 
whose majority status in July 1955 is not questioned. The 


Respondent contends that by accepting these individual 
contracts the drivers became in truth and in fact independ- 
ent contractors; that thereafter the Respondent’s control 
over them was not that of an employer. 


There is no real dispute in the evidence concerning the 
changes accomplished by the individual contracts. Before 
July 1955 each group of drivers was under the supervision 
of a route supervisor who recommended promotions and 
dismissals and in general directed the drivers’ activities. 
After July the supervisors were employed as sales promo- 
tion men and no longer undertook to supervise the work 
of the drivers. Before the change drivers were required to 
attend training classes. Afterward they were not. Before, 
they were required to make a certain number of solicita- 
tions of new accounts each day; afterward not. Some of the 
drivers now purchase their own advertising media and have 
their names painted on their trucks. If they desire to take 
a vacation they must hire someone as a replacement for 
that time. Their trucks are their own property and the 
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maintenance expense is upon them. A few augment their 
income by selling ice cream, oleomargarine, eggs, bacon, 
hams, turkeys. None of these items are handled by the Re- 
spondent. They procure and carry their own public liabil- 
ity insurance and pay taxes to the city of Tucson. Before, 
all were required to wear a uniform. Now, although it ap- 
pears that most of them wear a uniform quite the same or 
at least similar to that worn before, the requirement does 
not exist. Because the Respondent has relaxed its controls 
over the drivers, because each of them has a substantial 
investment of his own money or money borrowed with the 
aid of the Respondent’s endorsement in the purchase of 
route and equipment, and because the earnings of each 
individual is determined entirely by the difference between 
what he pays for Respondent’s products and the return he 
gets from his sales, the Respondent argues that the drivers 
are now in all respects independent business men. 


In early 1956 the contracts between the wholesale and 
retail drivers and the Respondent were amended in certain 
respects. However, the irrevocable option to purchase still 
remained with the Respondent and the drivers in each situ- 
ation agreed that they would not be engaged in the delivery 
of milk within the territory assigned for a period of 2 years 
after the termination of their agreement with the Respond- 
ent. I find that no change in the contractual relation be- 
tween the Respondent and its drivers of controlling signif- 
icance here was accomplished by the 1956 amendments. 


Since the time that the routes have been serviced by 
drivers under individual contracts, the Respondent has not 
made deductions from payments to drivers for income tax 
purposes and has not paid to the State of Arizona the taxes 
levied in connection with unemployment benefits. Some time - 
in August or September 1955 the Respondent brought an 
action against the Union in the Superior Court of the State 
of Arizona seeking to enjoin the Union from picketing its 
establishment. There is no evidence in this record in con- 
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nection with that picketing. The Respondent’s action was 
based upon a section of the Arizona Code reading: 


It shall be unlawful for any labor organization to picket 
any establishment unless there exists between the em- 
ployer and the majority of employees of such estab- 
lishment a bona fide dispute regarding wages or work- 
ing conditions. 
The theory of the Respondent was that as its drivers were 
now working under individual contracts they were not em- 
ployees and hence could not within the meaning of the 
Arizona statute be parties to a bona fide dispute regarding 
wages or working conditions. In denying the prayer for 
injunction the Court held that the individual contracts did 
not change the status of the drivers from employees to inde- 
pendent contractors. The Employment Security Commis- 
sion of Arizona has issued to proposed (tentative) deter- 
minations, to the effect that the drivers under the individual 
contracts are still employees of the Respondent and that 
the Respondent is liable to the State of Arizona for con- 
tributions for unemployment insurance in respect to them. 
The decision of the Court and the proposed determinations 
of the Employment Security Commission are, of course, 
not based upon the Act and presumably give effect to the 
public policy of the State of Arizona as set forth in the 
statutes applicable to the litigation as well as other guides 
to decision. It has sometimes been found that the relation 
between one who sells his labor and one who uses it is that 
of employee-employer where common law tests would indi- 
cate an independent contractor relationship. For example, 
it has been held that an employee of the lessee of a gasoline 
service station is the servant of the corporate lessor, thus 
making the lessor liable for his negligence.* Such a holding 
appears to be based upon the assumed economic desirabil- 
ity of finding such responsibility as the lessees are fre- 
quently in no better economic position than the usual minor 


3 Dockens v. LaCaze, 78 F. Supp. 515 (W.D. La. 1948). 
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employee.* The Board, however, has in all cases coming 
before it uniformly applied the common law test of “right 
to control” to decide what the relationship in fact is. This 
is the test which will be applied to the facts set forth above. 


Obviously, it is of paramount interest to the Respondent 
that milk be delivered to its customers in the various terri- 
tories which make up the Tucson area promptly, regularly, 
and efficiently, to the end that the customers will remain 
satisfied and will not be tempted to switch their business to 
a competing dairy. In order to keep this customer rela- 
tionship unbroken, it is to the advantage of the dairy that 
its drivers be personable and presentable; that the equip- 
ment used in making the deliveries be reliable and appro- 
priate. Before entering into the individual contracts the 
Respondent had the unquestioned right to accomplish by 
means of selecting employees, by supervising them, and by 
purchasing and maintaining equipment to insure that these 
conditions would prevail. Has it divested itself of this 
right? And has it made a genuine sale of the distribution 
business to its drivers? I conclude that it has not. 


The core of the matter is the reservation of the irrevo- 
eable right'in the Respondent to terminate the contractual 
relation at any time and for any reason, with the lack of 
any right on the part of the driver should be become dis- 
satisfied with his arrangement to terminate it without also 
losing the customer clientele. Upon analysis, the driver has 
actually purchased nothing from the Respondent, except a 
truck. The purported sale of the customer accounts is no 
more than a sale of a right to service the accounts as long 
as the Respondent is satisfied with the manner of servic- 
ing.® The driver in simple fact has done no more than to 
sell his labor to the Respondent on terms and conditions 


4 Subagents and Subservants, by Warren A. Seavey, Harvard Law Review, 
Vol. 68 No, 4, 658-670. 


5 The right to terminate is unlimited and is not conditioned upon any 
default by the driver. 
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which differ from those existing at the time that he was 
eoncededly an employee. Much was made at the hearing 
of the fact that some of the drivers chose not to wear the 
uniforms which had been standard prior to July 1955, and 
that some of them found it advantageous to sell, in addition 
to products of the Respondent, certain other items, such 
as ice cream and oleomargarine. These manifestations of 
independence are possible only because of Respondent’s 
sufferance. Wielding the club of unilateral decision to 
terminate the contract, the Respondent can impose upon 
these drivers any conditions that could have been imposed 
when they were in the employee relationship. It can insist 
that they wear designated uniforms, that they not sell prod- 
ucts other than those supplied by it, that deliveries be made 
only during certain hours and in a specified sequence, and 
that trucks be painted in a style and with emblems satis- 
factory to the Respondent. Any driver who might persist 
in disregarding any direction or suggestion of the Respond- 
ent in connection with any such matter would, of course, 
recognize that he might be imperiling his right to continue 
servicing Respondent’s customers. I find that Respondent’s 
right to control its drivers has not been diminished by rea- 
son of the individual contracts and that the drivers are now 
and at all times have been employees of the Respondent 
within the meaning of the Act.° 


The complaint alleges that all regular, relief and special 
drivers, and all plant men employed by the Respondent, 
excluding office and clerical employees and guards, and 
supervisors, constitute a unit appropriate for purposes of 
collective bargaining within the meaning of Section 9 (b) 
of the Act. Respondent’s answer concedes that this was the 
unit concerning which it had contracted with the Union in 
October 1953. The unit described appears to be a usual 
one in the dairy business and there is no contention that 
if the drivers are employees the unit is not an appropriate 


6 See The H. E. Koontz Creamery, Inc., 102 NLEB 1619. 
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one. I find that the unit set forth above is now and at all 
times material herein has been one appropriate for pur- 
poses of collective bargaining. Presumably, the Union rep- 
resented a majority of the Respondent’s employees in the 
appropriate unit at the time that the 1953 contract was 
made and there is no evidence tending to indicate that the 
Union has since in any way lost its status as such repre- 
sentative except possibly by reason of Respondent’s unfair 
labor practices. I find that the Union is now and at all times 
material herein has been the majority representative of 
Respondent’s employees in the appropriate unit. 


In July 1955 the Respondent was in contractual relation 
with the Union and was under an obligation imposed by 
Section 8 (d) of the Act not to terminate or modify the con- 
tract without giving written notice to the Union and offer- 
ing to meet and confer with the Union in connection with 
the proposed modification. This, of course, the Respondent 
did not do, choosing rather to ignore the requirements of 
the contract and of the Act and to seek out the employees 
individually to contract with them. By this conduct the 
Respondent denied to the employees the right to be repre- 
sented by an organization of their own choosing and thus 
refused to bargain in good faith with the Union, in viola- 
tion of Section 8 (a) (5) of the Act. By depriving the 
employees of their right of representation in this fashion, 
and by making credits in the retirement fund immediately 
available to those who purchased routes, the Respondent 
interfered with, restrained, and coerced its employees in 
the exercise of the right guaranteed in Section 7 of the Act 
and thereby violated Section 8 (a) (1) of the Act. 


Each of the six employees named earlier in this report 
who were discharged on October 3, 1955, either had refused 
or had otherwise expressed disinterest in signing an indi- 
vidual contract with the Respondent. Each of them had a 
right to rely upon his collective bargaining representative 
to take care of such matters with the Respondent and a 
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right to refuse to deal individually with the Respondent. 
Because they exercised this right they were discharged. I 
find that by the discharge of Dave Egleston, Robert Pry, 
Alexander Toro, Frank Koenig, John Foley, and John 
Kozacki the Respondent interfered with, restrained, and 
coerced those individuals in the exercise of their rights 
under Section 7 of the Act and thereby violated Section 
8 (a) (1) of the Act. By these discharges the Respondent 
discouraged membership in a labor organization and there- 
by violated Section 8 (a) (3) of the Act.’ 


On October 3, 1955, as has been said, the Respondent and 
Grant, the Union’s president, met. No bargaining took 
place on this occasion and no request to bargain has been 
made by the Union since. However, the Respondent, by 
proposing then not to include the drivers in any negotia- 
tions and by its action before in dealing with them as indi- 
viduals, manifested an intent not to bargain concerning the 
drivers. It is apparent that an attempt by the Union to 
engage in bargaining with the Respondent in that connec- 
tion would have been futile. 


IV. The effect of the unfair labor practices upon commerce 


The activities of the Respondent set forth in Section ITI 
above, occurring in connection with its operations described 
in Section I above, have a close, intimate, and substantial 
relation to trade, traffic, and commerce among the several 
States and tend to lead to labor disputes burdening and 
obstructing commerce and the free flow of commerce. 


V. The remedy 


Having found that the Respondent has engaged in certain 
unfair labor practices, it will be recommended that it be 
ordered to cease and desist therefrom and take certain af- 
firmative action designed to effectuate the policies of the 
Act. 


tN. L. B. B. v. Stewart Oi Co., 207 F. 2d 8 (C.A. 5). 
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Having found that the Respondent has refused to bargain 
collectively with the Union and has, on the contrary, en- 
gaged in individual bargaining with its employees in de- 
rogation of the Union’s representative status, it will be 
recommended that the Respondent cease and desist there- 
from and that it no longer offer, solicit, enter into, continue, 
enforce or attempt to enforce the individual contracts with 
its drivers, without prejudice to any assertion by the driv- 
ers of any legal rights they may have acquired under such 
contracts, and that upon request it bargain collectively with 
the Union in respect to wages, hours, and other terms and 
conditions of employment affecting employees within the 
appropriate unit and, if understanding is reached embody 
such understanding in a signed agreement. 


Having found that the Respondent has discriminated in 
regard to the hire and tenure of employment of certain em- 
ployees, it will be recommended that each be offered full 
reinstatement to his former or substantially equivalent 
position,* as an employee, without prejudice to seniority or 
other rights and privileges, and that each be made whole 
for any loss of earnings he may have suffered by reason of 
the discrimination against him by payment to each of a 
sam of money equal to that which he normally would have 
received in Respondent’s employ as a route driver from 
October 3, 1955, to the date of offer of reinstatement, less 
his net earnings during such period.® The Respondent is 


SIt is contemplated that each of the named individuals will be offered 
reinstatement to the same route that he operated at the time of his discharge 
unless for some reason, entirely unconnected with the unfair labor practices 
found, such an assignment is impossible. The Chase National Bank of the 
City of New! York (San Juan, Puerto, Rico, Branch) NLRB 65 827. 

Robert Pry, Dave Egleston, Frank Koenig, Alexander Toro, and John 
Kozacki received letters from the Respondent in April 1956 indicating that 
each upon application would be re-employed in a substantially equivalent 
position to that which he had occupied prior to termination. No such offer 
was made to John Foley. Toro and Kozacki ignored the letter. Pry, Egleston, 
and Koenig spoke with the Respondent in connection with re-employment. At 
most, each was offered a job as a relief driver with earnings possibly the 
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not excused from taking this step as to Foley on the ground 
that the latter has expressed unalterable opposition to the 
independent distributor plan. Back pay shall be computed 
in the manner established by the Board and the Respondent 
shall make available to the Board payroll and other records 
to facilitate the checking of the amount due. 


The character and scope of the unfair labor practices 
engaged in by the Respondent, indicate an intent to defeat 
self-organization of its driver-employees. It will therefore 
be recommended that the Respondent cease and desist from 
in any manner interfering with, restraining, and coercing 
its employees in the exercise of rights guaranteed by the 
Act. 


Upon the basis of the foregoing findings of fact and upon 
the entire record in the case, I make the following: 


Conclusions of Law 


1. International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, Local Union No. 
310, AFL-CIO, is a labor organization within the meaning 
of Section 2 (5) of the Act. 


2. By discriminating in regard to the hire and tenure of 
employment of John Foley, Dave Egleston, Robert Pry, 
Alexander Toro, Frank Koenig, and John Kozacki, thereby 
discouraging membership in the Union, the Respondent has 
engaged in and is engaging in unfair labor practices within 
the meaning of Section 8 (a) (3) of the Act. 


3. All regular, relief and special drivers, and all plant 
men employed by the Respondent, excluding office and 
clerical employees and guards, and supervisors, constitute 


equivalent of what they made before discharge. However, in April 1956 and 
at all times since all routes were for sale. The Respondent was in no position 
to offer and did not offer to any of them the route which the had held prior 
to discharge with any assurance that at some later date it would not be sold. 
I do not consider that in the case of any of the drivers a bona fide offer of 
reinstatement has been extended. 
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@ unit appropriate for purposes of collective bargaining 
within the meaning of Section 9 (b) of the Act. 


4. The Union was in July 1955 and at all times material 
since has been the exclusive bargaining representative of 
all employees in the aforesaid unit within the meaning of 
Section 9 (a) of the Act. 


9d. By refusing to bargain collectively with the Union as 
the exclusive bargaining representative of the employees 
in the appropriate unit and by entering into individual 
contracts with the drivers, the Respondent has engaged in 
and is engaging in unfair labor practices within the mean- 
ing of Section 8 (a) (5) of the Act. 


6. By the discharges, by refusing to bargain, and by 
offering financial inducements to its employees to enter 
into individual contracts, the Respondent has interfered 
with, restrained, and coerced its employees in the exercise 
of rights guaranteed in Section 7 of the Act and has thereby 


engaged in and is engaging in unfair labor practices within 
the meaning of Section 8 (a) (1) of the Act. 


7. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Sec- 
tion 2 (6) and (7) of the Act. 


RECOMMENDATIONS 
Upon the basis of the foregoing findings of fact and con- 
clusions of law and upon the entire record in the case, it 
is recommended that the Respondent Shamrock Dairy Inc., 


Tucson, Arizona, its officers, agents, successors, and assigns, 
shall: 


1. Cease and desist from: 


(a) Discouraging membership in International Broth- 
erhood of Teamsters, Chauffeurs, Warehousemen and Help- 
ers of America, Local Union No. 310, AFL-CIO, or any 
other labor organization of its employees, by discharging 
any of its employees or by discriminating in any other man- 





161 


ner in regard to their hire or tenure of employment or any 
term or condition of employment. 


(b) Refusing to bargain collectively with the above- 
named Union as the exclusive bargaining representative of 
all employees in the appropriate unit in respect to rates of 
pay, wages, hours of employment, and other conditions of 
employment. 

(c) Dealing individually with employees in derogation 
of their bargaining representative in respect to any matter 
properly the subject of collective bargaining. 


(d) Offering financial inducements to its employees 
to enter into individual contracts or in any other manner 
interfering with, restraining, or coercing its employees in 
the exercise of their right to self-organization, to form, 
join, or assist the above-named Union or any other labor 
organization, to bargain collectively through representa- 
tives of their own choosing, to engage in concerted activi- 


ties for the purpose of collective bargaining or other mutual 
aid or protection, or to refrain from any or all such activi- 
ties, except to the extent that such right may be affected 
by an agreement requiring membership in a labor organiza- 
tion as a condition of employment as authorized in Section 
8 (a) (3) of the Act. 


2. Take the following affirmative action which I find will 
effectuate the policies of the Act: 


(a) Offer to John Foley, Dave Egleston, Robert Pry, 
Alexander Toro, Frank Koenig, and John Kozacki immedi- 
ate and full reinstatement each to his former or substan- 
tially equivalent position, without prejudice to seniority 
or other rights and privileges, and make each whole in the 
manner set forth in the section of this report entitled “The 
remedy” for any loss of pay suffered by reason of the 
discrimination. 

(b) Upon request, bargain collectively with the Union 
as the exclusive representative of all regular, relief and 
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special drivers, and all plant men employed by the Re- 
spondent, excluding office and clerical employees and 
guards, and supervisors. 


(c) Notify, individually and by the posting of the 
notice attached hereto, all drivers with whom the Respond- 
ent has made individual contracts, that it will no longer 
offer, solicit, enter into, continue, enforce, or attempt to 
enforce such contracts with them without prejudice to the 
assertion by the individuals affected of any legal rights 
they may have acquired under such contracts. 


(d) Upon request, make available to the National 
Labor Relations Board or its agents for examination and 
copying all payroll records, social security payment rec- 
ords, timecards, personnel records, sales records, and all 
other records necessary to or convenient for an analysis 
of the amounts of back pay due under the terms of this 
Recommended Order. 


(e) Post at its plant in Tucson, Arizona, copies of the 
notice attached hereto marked Appendix A. Copies of such 
notice, to be furnished by the Regional Director for the 
Twenty-first, Region, shall, after being duly signed by the 
Respondent, be posted by it immediately upon receipt 
thereof and maintained by it for a period of sixty (60) 
consecutive days thereafter in conspicuous places, includ- 
ing all places where notices to driver-employees are cus- 
tomarily posted. Reasonable steps shall be taken by the 
Respondent to insure that said notices are not altered, de- 
faced, or covered by any other material. 


(f) Notify the Regional Director for the Twenty-first 
Region, in writing, within twenty (20) days from the date 
of this Recommended Order what steps it has taken in 
compliance. 

Dated this 27 day of December 1956. 


Wallace E. Royster 
Trial Examiner 
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APPENDIX A 


NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
THE RECOMMENDATIONS OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify our employees that: 


WE WILL NOT deal individually with our driver- 
employees in derogation of their bargaining repre- 
sentative in respect to any matter properly the sub- 
ject of collective bargaining. 


WE WILL NOT discourage membership in INTER- 
NATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELP- 
ERS OF AMERICA, LOCAL UNION NO. 310, AFL- 
CIO, or in any other labor organization of employees 
by discharging any of our employees or in any other 
manner discriminating against them in regard to their 
hire or tenure of employment or any term or condi- 
tion of employment. 


WE WILL NOT offer financial inducements to our 
employees to enter into individual contracts with us in 
derogation of their right to be represented by the 
above-named Union or any other labor organization 
in connection with any matter properly the subject of 
collective bargaining. 








WE WILL no longer offer, solicit, enter into, continue, 
enforce, or attempt to enforce individual contracts with 
our driver-employees. This is without prejudice to the 
assertion by such employees of any legal rights they 
may have acquired under such contracts. 


WE WILL NOT, by means of discharge, by refusals 
to bargain, by offering financial inducements to em- 
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ployees to deal individually with us, or in any other 
manner, interfere with, restrain, or coerce our em- 
ployees in the exercise of the right to self-organization, 
to form labor organizations, to join or assist INTER- 
NATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELP- 
ERS OF AMERICA, LOCAL UNION NO. 310, AFL- 
CIO, or any other labor organization, to bargain col- 
lectively through representatives of their own choosing 
and to engage in concerted activities for the purpose 
of collective bargaining or other mutual aid or protec- 
tion, and to refrain from any or all such activities, ex- 
cept to the extent that such right may be affected by 
an agreement requiring membership in a labor organi- 
zation as a condition of employment as authorized in 
Section 8 (a) (3) of the Act. 


WE WILL bargain upon request with INTERNA- 
TIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELP- 
ERS OF AMERICA, LOCAL UNION No. 310, AFL- 
CIO, as the exclusive representative of all employees 
in the following bargaining unit in respect to rates of 
pay, hours of employment, and other conditions of 
employment, and if an understanding is reached em- 
body such understanding in a signed agreement. The 
bargaining unit is: 

All regular, relief and special drivers, and all 

plant men employed by us, excluding office and 

clerical employees and guards, and supervisors. 


WE WILL offer to JOHN FOLEY, DAVE EGLES- 
TON, ROBERT PRY, ALEXANDER TORO, FRANK 
KOENIG, and JOHN KOZACKT immediate and full 
reinstatement each to his former or substantially 
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equivalent position without prejudice to seniority or 
other rights and privileges, and make each whole for 
any loss of pay suffered as a result of the discrimina- 
tion against them. 





All of our employees are free to become or remain mem- 
bers of the above-named Union or any other labor organi- 
zation. We will not discriminate in regard to hire or tenure 
of employment or any term or condition of employment 
against any employee because of membership in or activity 
in behalf of any such labor organization. 


SHAMROCK DAIRY, INC. 
(Employer) 





(Representative) (Title) 





This notice must remain posted for 60 days from the date hereof, and must 
not be altered, defaced, or covered by any other material. 
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Unitep States Court or APPEALS 
FOR THE District oF CoLtumsBra CrrcuirT 


No. 14,357 


INTERNATIONAL BroTHERHOOD oF TEAMSTERS, CHAUFFEURS, 
WaREHOUSEMEN & Hetpers or America, Loca Union 
No. 310, 


Petitioner, 
v. 


NationaL Lasor ReEiations Boarp, 
Respondent. 


PREHEARING CONFERENCE STIPULATION 


Pursuant to Rule 38 (k) of the rules of this Court, the 
parties, subject to the approval of the Court stipulate and 
agree as follows: 


I. STATEMENT OF THE ISSUES 


1. Whether, upon the facts of this case, the Board should 
have found that the employer had further violated Section 
8 (a) (5) of the Act by negotiating individual contracts 
with its milk drivers establishing an independent distrib- 
utorship system, without giving the Union notice of its 
intention to terminate the current collective bargaining 
contract and without notifying the appropriate Federal and 
state agencies, as required in Section 8 (d). 


2. Whether, upon the facts of this case, the Board should 
have found that the employer had violated Sections 8 (a) 
(1) and (3) of the Act in discharging the six drivers who 
had refused to enter into the independent distributorship 
system agreements, and accordingly should have ordered 
their reinstatement. 

3. Whether, upon the facts of this case, the Board should 
have found that the drivers retained their employee status 
notwithstanding the negotiation of the individual contracts 
between the employer and the drivers. 
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4, Whether the Board failed to grant relief adequate 
and appropriate to remedy the unfair practices engaged in 
by the employer—more specifically, in failing to restore 
the status quo as it existed prior to the establishment of 
the independent distributorship system. 


II. BRIEFS AND JOINT APPENDIX TO BRIEFS 


1. For the purpose of facilitating the work of the Court 
and the parties, it is agreed that the record shall be printed 
in a Joint Appendix. The parties shall submit to each other 
respective designations of the portions of the certified 
record which each desire to have printed in the Joint Ap- 
pendix. Petitioner will include in its designation the Trial 
Examiner’s Intermediate Report, the Board’s Decision and 
order, this stipulation, and the Court’s Order entered 
thereupon. 


2. Each party shall bear the expenses of printing in the 
Joint Appendix the portions of the record designated by 
it. Any party and the Court, in the briefs, and at and fol- 
lowing the hearing in the case, may refer to any portion of 
the original transcript of record or exhibits herein which 
has not been printed, or otherwise reproduced, it being 
understood that any portions of the record thus referred 
to will be printed in a supplemental joint appendix if the 
Court directs the same to be printed. 


3. Petitioner’s brief will be filed on or before July 15, 
1958. Respondent’s brief will be filed on or before August 
15, 1958. A reply brief, if filed by petitioner, will be filed 
on or before September 5, 1958. 


4, Petitioner will furnish respondent with its designa- 
tion of the portions of the record which it proposes to print 
in the Joint Appendix on or before May 26, 1958. Respond- 
ent will furnish petitioner with a counterdesignation of 
the additional portions of the record which it desires 
printed in the Joint Appendix on or before June 9, 1958. 
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Any further designation which petitioner may desire will 
be furnished respondent on or before June 13, 1958. There- 
after, on or before July 10, 1958, the Joint Appendix, to be 
printed by a printer mutually agreed upon will be filed with 
the Court. 


Marcet Matiet-PREvost 

Assistant General Counsel 

National Labor Relations Board, 
Attorney for Respondent. 


Dated at Washington, D. C. 
this 12th day of May, 1958. 


gee PR ee 


a ed we Ns ee ed fete Cec 





169 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA DISTRICT 
April Term, 1958 
No. 14,357 


INTERNATIONAL BroTHERHOOD oF TEAMSTERS, CHAUFFEUBS, 
WaAREHOUSEMEN & Hetprers or America, Loca UNIon 
No. 310, Petitioner, 


v. 
NationaL Lazor Retations Boarp, Respondent. 
Before: Danaher, Cireuit Judge, in Chambers. 


ORDER 


Upon consideration of the prehearing conference stipu- 
lation submitted by the parties to the above case, it is 


ORDERED that the aforesaid stipulation be approved 


and that the Clerk be, and he is hereby, directed to file said 
stipulation. 


It is FURTHER ORDERED that the prehearing con- 
ference stipulation be printed in the joint appendix and 
shall control further proceedings in this case unless modi- 
fied by further order of this court. 


Dated: May 15, 1958. 
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Intervenor. 


On Petition to Review and Set Aside and on 
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Order of The National Labor Relations Board 
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Hersert S. THATCHER, 
1009 Tower Building, 
Washington 5, D. C., 


Ina SCHNEIER, 
603 Arizona Land Title Building, 
Tucson, Arizona, 
Counsel for Petitioner. 
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Statement of Questions Presented 


1. Whether, upon the facts of this case, the Board should 
have found that the employer had further violated Section 
8 (a) (5) of the Act by negotiating individual contracts 
with its milk drivers establishing an independent distrib- 
utorship system, without giving the Union notice of its 
intention to terminate the current collective bargaining 
contract and without notifying the appropriate Federal and 
state agencies, as required in Section 8 (d). 


2. Whether, upon the facts of this case, the Board should 
have found that the employer had violated Sections 8 (a) 
(1) and (3) of the Act in discharging the six drivers who 
had refused to enter into the independent distributorship 
system agreements, and accordingly should have ordered 
their reinstatement. 


3. Whether, upon the facts of this case, the Board should 


have found that the drivers retained their employee status 
notwithstanding the negotiation of the individual contracts 
between the employer and the drivers. 


4, Whether the Board failed to grant relief adequate 
and appropriate to remedy the unfair practices engaged in 
by the employer—more specifically, in failing to restore 
the status quo as it existed prior to the establishment of 
the independent distributorship system, and in failing to 
order abrogation of the individual contracts prior to resum- 
ing collective bargaining. 











Jurisdictional Statement 
Statement of the Case 
I. Statement of the Facts Involved 
II. Proceedings Before the National Labor Rela- 
tions Board 


I. The Board’s remedial orders must be adapted 
to the situation calling for redress 
II. The Board’s Order here is inadequate, inappro- 
propriate and improper 
1. Impropriety of the Order under the predi- 
eate that the signing of the individual con- 
tracts did not convert drivers from employees 
to independent contractors 
A. The drivers were not converted from em- 
ployees to independent contractors by 
signing the individual agreements 
B. The authorities 
- The impropriety of the Board’s Order, even 
assuming an independent contractor relation- 
ship 
A. The nature of the unfair practices and 
their effect on the Union and its members 
require restoration of the status quo .... 
B. The fact that the employer ignored the 
mandatory requirements of Sections 
8 (d) affords additional and conclusive 
reason for an order abrogating the indi- 
vidual agreements and restoring the 
status quo 
C. The discharged drivers should have been 


Conclusion 
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IN THE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN & HELPERS OF 
America, Locat Union No. 310, 
Petitioner, No. 14,357 


Vv. 


NationaL Lasor Rextations Boarp, 
Respondent, 
No. 14,411 
and 
SHamrock Darry, Inc. 
Intervenor. 


BRIEF FOR PETITIONER 


Jurisdictional Statement 


This is a petition by International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen & Helpers of America, 
Local Union No. 310, (hereinafter sometimes called the 
“Petitioner” and sometimes called the “Union”), asking 
this Court to review and modify the Decision and Order 
(J.A. 111) of the National Labor Relations Board (herein- 
after sometimes called the “Board’’) issued against the 
Union on December 16, 1957, pursuant to Section 10 (c) 
of the Labor-Management Relations Act (hereinafter some- 
times referred to as the “Taft-Hartley Act”), as amended, 
61 Stat. 136, 29 U.S.C. § 151, et seg. In its Answer to the 
Petition, the Board has requested that such review be de- 
nied and, further, has filed a Petition to Enforce its Order 
directed against the Respondent Employer in the case, 
namely, the Shamrock Dairy Co., Inc., of Phoenix, Arizona. 
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Pursuant to this cross-petition, the employer, Shamrock 
Dairy, Inc., became a party to the present Proceedings to 
Review as an Intervenor. The jurisdiction of this Court is 
based upon Section 10 (f) of the Taft-Hartley Act. 


STATEMENT OF THE CASE 


I 
Statement of the Facts Involved 


The facts upon which this Petition to Review are based 
are as found by the Board in its Decision (J.A. 111) and 
as found by the Trial Examiner in his Intermediate Report 
(J.A. 144), which findings of fact were adopted by the 
Board in their entirety. 

The essential facts, as set forth in greater detail in the 
Board’s |Decision and Intermediate Report herein, and in 
respect to which there is no dispute, are as follows: 

Petitioner Local Union 310 is a local union of truck 
drivers affiliated with the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen & Helpers of Amer- 
ica, with jurisdiction in the Phoenix and Tucson, Arizona, 
area and admitting to membership employees of the Re- 
spondent Employer. That Employer is the owner and op- 
erator of a dairy plant and distribution business in Tucson, 
Arizona, in connection with which it employs drivers of 
milk delivery trucks, which drivers are members of and 
represented by the Union. Collective bargaining relation- 
ships between Shamrock Dairy, Inc., and the Union as the 
exclusive representative of such drivers had existed since 
1937. The last contract between the parties was made in 
October, 1953, to run until October 1, 1955. That contract 
contained a clause (J.A. 113) stating that “No employee 
shall be required to make any verbal or written contract 
which in any way conflicts with the articles of this Agree- 
ment”. Other provisions of the Agreement accorded the 
Union exclusive recognition as representative of the Em- 





3 


ployer’s drivers until the expiration of the contract in Oc- 
tober of 1955. 

In the middle of July, 1955, while the collective agree- 
ment was in full force, the employer, without notice to the 
Union, to the Federal Conciliation Department, or to State 
Mediation authorities as is mandatorily required under 
Section 8 (d) of the Act, and in direct disregard of the 
above-quoted portion of the Agreement, terminated the 
collective agreement through individual negotiations with 
individual drivers, and unilaterally imposed a so-called 
“independent distributorship plan”, under which the Em- 
ployer sold its milk routes and trucks to its drivers who 
then were to operate them, purportedly as independent con- 
tractors under individual contracts. The drivers were in- 
duced to sign the individual agreements by threats of dis- 
charge on the one hand, and by promise of benefit on the 
other hand in the form of cash credits to be used for the 
purchase of the trucks by those drivers who would agree to 
sign the individual agreements, such cash to come from 
eredits due the drivers under their pension plan. Among 
other things, these individual contracts (J.A. 70) provided 
that the Employer had the right, unilaterally and for any 
cause, to terminate the contract and reacquire the “entire 
distribution business” of the driver, including the truck, at 
a preestablished price, to determine the time and place at 
which deliveries were to be made and to police the manner 
in which deliveries were made, to set the price at which 
the driver could buy and sell the milk, and forbidding the 
driver from selling any product not manufactured by the 
Dairy. Those few persons, six in number, who refused to 
sign the individual contracts were discharged. 

As soon as the Union learned of the establishment by the 
Employer of the independent distributorship plan, it dis- 


1Further details of the relationship of the parties under the individual 
contracts will be set forth in a latter portion of this brief, in which the 
question of whether an independent-contractor status had been created will be 
discussed. 
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patched a letter to the Employer, dated July 29, 1955, com- 
plaining of the Company’s action as a breach of the existing 
collective agreement, and further stating that unless the 
Employer was willing to rectify the situation, the Union 
would be forced to take necessary action. The Employer 
did not respond to this letter, and promptly on August 2, 
1955, the Union filed charges with the National Labor Rela- 
tions Board alleging that the Employer had committed 
unfair labor practices in violation of various provisions of 
Section 8 (a) of the Act in entering into the individual 
contracts with the driver members of the Union. 


Subsequently, on September 8, 1955, the Union sent to 
the Employer proposed amendments to the existing con- 
tract which was about to expire. The Employer met with 
the Union on October 3rd and told it that it would not 
recognize the Union with respect to the drivers who had 
signed the individual contracts. It was on that same day 
that the Company discharged the drivers who had refused 
to sign the individual contracts. 


Il 
Proceedings Before the National Labor Relations Board 


Thereafter, on the basis of the charges filed against the 
Employer by the Union, the General Counsel of the Na- 
tional Labor Relations Board issued a Complaint against 
the Employer alleging in substance that the Employer had 
by-passed and refused to bargain with the Union by entering 
into individual contracts of employment with its drivers in 
violation of Sections 8 (a) (1) and (5) of the Act; that it 
had failed to give the notices of termination of contract as 
required by Section 8 (d) of the Act; and that it had un- 
lawfully discharged the six drivers who had refused to 
sign the individual contracts in violation of Sections 8 (a) 
(1), (3) and (5) of the Act. A hearing was held on this 
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complaint in Tucson, Arizona, from October 8th through 
October 18, 1956, before Trial Examiner Wallace E. Roys- 
ter. On the 27th of December, 1956, the Trial Examiner 
issued his Intermediate Report and Recommended Order, 
in which he found that the Employer had committed the 
unfair labor practices alleged in the Complaint, and in 
which he recommended that the Employer restore the 
status quo by (a) offering to the discharged employees 
reinstatement with back pay, (b) upon request bargain col- 
lectively with the Union as the exclusive representative of 
all drivers, and (c) notify the drivers with whom the Re- 
spondent had made individual contracts that it would no 
longer attempt to enforce such contracts, but without 
prejudice to the assertion by the individuals affected of 
any legal rights they may have acquired under the con- 
tracts. (See J.A. 160.) Following appeal to the Board, 
that Board, while agreeing with the Trial Examiner’s Find- 
ings of Fact, in split decisions rejected certain of his Con- 
clusions of Law and Recommendations. 

One Member, Chairman Leedom, found (J.A. 111) that 
the Employer had unlawfully refused to bargain with the 
Union by unilaterally entering into the individual contracts 
in violation of Sections 8 (a) (1) and (5) of the Act, but 
did so on the ground that it was the duty of the Employer 
to discuss the proposed change to the proposed independent 
distributorship system with the Union before putting it into 
effect, rather than for the further reason found by the Trial 
Examiner that the Employer had engaged in individual 
bargaining and individual recognition of his employees as 
employees, as distinguished from terminating the employ- 
ment relationship by constituting them independent con- 
tractors. The Chairman found it unnecessary to pass on the 
question of whether Section 8 (d) of the Act had been 
violated. The Chairman also declined to find that the Re- 
spondent had unlawfully discharged the six drivers who 
had refused to sign the individual contracts, the Chairman 
concluding the discharges were prompted by economic con- 
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siderations rather than because of the union membership 
or activities of the dischargees. 

The second Member of the three-man panel which heard 
the case, Abe Murdock, agreed (J.A. 129) with the Con- 
clusions and Recommendations of the Trial Examiner in 
their entirety. 

The ‘third Member of the panel, Stephen Bean, agreed 
(J.A. 138) with the Chairman that the Employer had not 
unlawfully discharged the six drivers, and further asserted 
that the Complaint should have been dismissed in its en- 
tirety because it had not been affirmatively shown that the 
Union ‘represented a majority of the drivers at the time of 
the alleged unfair labor practices. While there was no at- 
tempt to show, nor even a claim, that the Union did not 
then represent the majority of the drivers, this Member 
deemed it the duty of the Board’s General Counsel to prove 
affirmatively that such majority did exist rather than to 
rely on a presumption of a continuance of majority status 
.that existed when the contract was signed. This Member 
did not attempt to pass on the issue of Section 8 (d) viola- 
tions. 

As a result of these conflicting views, the majority Order 
(J.A. 126) merely directed the Employer to bargain with 
the Union on the question of whether the independent dis- 
tributorship system should be continued, or, as to any new 
employees, whether it should be adopted as to them. The 
Order made no attempt to restore the status quo, either by 
ordering termination of the individual distributorship 
agreements prior to attempts to bargain over their use, or 
by restoring the discharged drivers to their jobs with back 
pay as recommended by the Tria] Examiner and by dis- 
senting Member Murdock. 

Thereafter, the Union filed its Petition to Review the 
Board’s Order, and the Board filed its Answer to this Pe- 
tition and its Petition to Enforce as against the Employer 
Shamrock Dairy, and such Employer was granted permis- 
sion to intervene. 





rf 





STATUTES INVOLVED 


The pertinent provisions of the Labor-Management Re- 
lations Act (61 Stat. 136, 29 U.S.C. Sec. 151, et seg.) are 
Section 7, Sections 8 (a) (1), (3) and (5), and Section 
8 (d) and Section 10 (ce): 


“See. 7. Employees shall have the right to self-organi- 
zation, to form, join, or assist labor organizations, to 
bargain collectively through representatives of their 
own choosing, and to engage in other concerted activi- 
ties for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the right 
to refrain from any or all of such activities except to 
the extent that such right may be affected by an agree- 
ment requiring membership in a labor organization as 
a condition of employment as authorized in section 
8 (a) (3). 

“Sec. 8 (a). It shall be an unfair labor practice for 
an employer— 





“(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in Section 
Ucheise 


“(3) by discrimination in regard to hire or tenure 
of employment or any term or condition of employment 
to encourage or discourage membership in any labor 
organization... 


“(5) to refuse to bargain collectively with the repre- 
sentatives of his employees, subject to the provisions 
of Section 9 (a).” 





“Sec. 8 (d). For the purposes of this section, to bar- 
gain collectively is the performance of the mutual obli- 
gation of the employer and the representative of the 
employees to meet at reasonable times and confer in 
good faith with respect to wages, hours, and other 
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terms and conditions of employment, or the negotiation 
of an agreement, or any question arising thereunder, 
and the execution of a written contract incorporating 
any agreement reached if requested by either party, 
but such obligation does not compel either party to 
agree to a proposal or require the making of a con- 
cession: Provided, That where there is in effect a col- 
lective-bargaining contract covering employees in an 
industry affecting commerce, the duty to bargain col- 
lectively shall also mean that no party to such contract 
shall terminate or modify such contract, unless the 
party desiring such termination or modification— 


(1) serves a written notice upon the other party to 
the contract of the proposed termination or modifica- 
tion sixty days prior to the expiration date thereof, or 
in ‘the event such contract contains no expiration date, 
sixty days prior to the time it is proposed to make 
such termination or modification; 


(2) offers to meet and confer with the other party 
for the purpose of negotiating a new contract or a con- 
tract containing the proposed modifications; 


“(3) notifies the Federal Mediation and Conciliation 
Service within thirty days such notice of the existence 
of a dispute, and simultaneously therewith notifies any 
State or Territorial agency established to mediate and 
conciliate disputes within the State or Territory where 
the dispute occurred, provided no agreement has been 
reached by that time; and 


“(4) continues in full force and effect, without re- 
sorting to strike or lockout, all the terms and condi- 
tions of the existing contract for a period of sixty days 
after such notice is given or until the expiration date 
of such contract whichever occurs later: . . .” 


“See. 10 (c) ... If upon the preponderance of the 
testimony taken the Board shall be of the opinion that 
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any person named in the complaint has engaged in or 
is engaging in any such unfair labor practice, then the 
Board shall state its findings of fact and shall issue 
and cause to be served on such person an order re- 
quiring such person to cease and desist from such un- 
fair labor practice, and to take such affirmative action 
including reinstatement of employees with or without 
back pay, as will effectuate the policies of this 
Cel en 


STATEMENT OF POINTS 


1. The Board erred in refusing to affirmatively adjudi- 
cate that the Employer had violated Section 8 (d) of the 
Act by failing to send out the notices of termination of 
contract required in that section. 


2. The Board erred in failing to find that the Employer 
had violated Sections 8 (a) (1) and (3) of the Act by dis- 
charging the drivers for their refusal to sign the individual 
distributorship contract. 


3. The Board erred in failing to afford Petitioner and 
its members adequate relief and to sufficiently remedy the 
unfai: labor practices engaged in by the Employer when 
it refrained from ordering restoration of the status quo as 
it existed prior to the commission of such practices, and, 
more specifically, by failing to direct the following affirma- 
tive action by the Employer: (a) reinstatement of the dis- 
charged drivers with back pay; (b) cancellation of the in- 
dividual distributorship contracts without prejudice to any 
rights the drivers might have acquired thereunder; and 
(c) thereafter requiring the employer to bargain collectively 
with the Union as the exclusive representative of all drivers 
on all questions of difference between the Union and the 
Employer, including the question of the institution of the 
independent distributorship system. 
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SUMMARY OF ARGUMENT 
I 


The Board’s discretion to frame orders remedying unfair 
labor practices is limited by the requirements that such 
orders for redress must (1) “effectuate the policies of the 
Act”, (2) “be appropriate” under the total circumstances, 
and (3) “be adapted to the situation which calls for re- 
dress”. N.L.R.B. v. District 50, UMW, 355 U.S. 453. The 
Board’s limited order in the present case, which, notwith- 
standing flagrant violations of the Act by the employer, 
with consequent severely adverse effects upon the union 
and its! members, merely directs the employer to bargain 
as to whether or not it should discontinue its illegally- 
instituted practice of distributing its milk under individual 
contractual relationships, does not meet any of the fore- 
going tests. 


il 


This inadequacy in the Chairman’s Order exists regard- 
less of whether or not it is concluded that the signing of 
the individual distributorship contracts operated to con- 
vert the drivers from employees into independent contrac- 
tors. If it did not so operate, and the drivers continued as 
employees, then, clearly, the Chairman’s remedial Order 
would be inadequate and inappropriate for the reason that, 
as employees, the employer would be obliged to continue 
to bargain concerning their working conditions only through 
their duly selected collective bargaining representative and 
could not treat with them individually in disregard of that 
representative. Howard-Cooper Corp., 117 NLRB 40 
(1957).: The individual agreements would have to be abro- 
gated and collective bargaining restored. In addition, the 
drivers who were discharged for refusing to bargain indi- 
vidually would have to be reinstated. Central Metallic 
Casket Co., 91 NLRB 572. 
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That the drivers were not converted into independent 
contractors by the signing of the individual agreements 1s 
clear from the face of such agreements themselves, bearing 
in mind that right to control on the part of the person for 
whom services are being performed, rather than actual con- 
trol, is the determining factor. N.L.R.B v. Nu-Car Carriers, 
Inc., 189 F. 2d 956. 

Under these individual agreements the employer retained 
to a substantial legal degree most of its former controls 
over the manner and means of making milk deliveries, and 
to a practical degree all of them. While allegedly selling 
both the delivery trucks and the delivery routes to the 
drivers, the employer nevertheless managed to retain the 
following controls over the drivers as a means of insuring 
that his ultimate customers will remain satisfied and will 
not be tempted to switch their business to a competing 
dairy. The employer retained the absolute right to re- 
purchase the trucks and the routes at a preestablished price 
at any time that it may unilaterally and in its complete 
discretion so determine. In addition, the company reserved 
to itself the right to determine the size of the distribution 
territory, the time of the pickup and delivery of products, 
the approval of insurance contracts entered into by the 
drivers, the right to enforce the “high standards estab- 
lished, followed and maintained by the company in the 
delivery of milk, and in the appearance of the drivers of 
the trucks, to determine the type of relief helpers whom 
the drivers might engage, and to establish prices at which 
milk is to be bought from the dairy by the drivers and 
“suggest” prices at which the drivers can sell the milk. 
Other types of controls are set forth in our principal 
argument. 

In closely parallel cases the Board has held that such 
agreements do not operate to terminate the employment 
relationship, and the courts have upheld these determina- 
tions. In addition, it is significant that the Arizona courts 
have held the particular individual contracts involved in 
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the present case not to operate to convert the relationship 
of the drivers from employees to independent contractors, 
and the Employment Security Commission of Arizona has 
likewise so ruled. 


Ill 


But even assuming that the signing of individual agree- 
ments did convert the drivers into independent contractors, 
nevertheless the Chairman’s limited order would fall far 
short of remedying the unfair practices which would then 
have been committed by the employer. This is seen from an 
examination of what the employer actually did by way of 
violating the Act and the effect of such violations on the 
union and its members. When the employer undertook by 
unilateral action to induce its employees, under threat of 
discharge and under promise of benefit (special cash credit 
from amounts due the drivers under their retirement plan 
available only to those who signed the individual distribu- 
torship agreement), to enter into and subscribe to the indi- 
vidual distributorship arrangement or plan, (1) the em- 
ployer acted in complete disregard of its admitted duty to 
discuss changes in the working conditions of its employees 
with the bargaining representative duly selected by such 
employees as set forth in Section 8 (a) (1) and (5) of the 
Act, (2) the employer acted in complete disregard of an- 
other section of that Act (Section 8 (d)) which requires 
the employer both to give prior notice of any proposed 
contract changes and to continue the agreement in full 
force and effect without resorting to lockout until after the 
notice period or the expiration date of the contract, which- 
ever occurs later, and finally (3) the employer acted in com- 
plete disregard of a solemnly-signed pledge that it would 
not require any employee to make any verbal or written 
contract which in any way conflicted with the collective 
agreement. 

Thus, the individual contracts were obtained illegally 
and only through a process of individual bargaining in 
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flagrant disregard of obligations both of contract and of 
law. Here, unlike other cases cited by the Chairman in 
defense of his limited order such as Brown Truck, 106 
NLRB 999, there is no showing that the employer closed 
down its business or a portion of it for compelling economic 
reasons, discharging certain employees in the process and 
then starting business anew. Rather, here the employer 
deliberately approached its employees on an individual 
basis, at a time when its employees were still functioning 
as “employees” under the Act and at a time when the em- 
ployer was under a statutory and contractual duty to deal 
only through the collective bargaining representative se- 
lected by such employees, for the purpose of inducing, in- 
deed requiring, the employees to carry on their same duties 
and functions in a different manner. As a result of this 
patently illegal course of conduct, the individual agree- 
ments were consummated, and the union left undermined, 
if not destroyed, as a collective bargaining agent. Under 
such circumstances, it would seem obvious that the remedy 
proposed by the Chairman—simply that the employer bar- 
gain with the undermined union as to whether the unlaw- 
fully-entered-into agreements should continue—is far from 
adequate, effectuates no policies of the Act, and affords no 
real remedy or relief to the union and its members, but, 
instead, puts the union in a very unfavorable bargaining 
position. It is the usual function of remedial orders at 
least to place the parties in the status quo which existed 
prior to the wrongdoing, and certainly it is not the function 
of such orders to permit the wrongdoer to retain the fruits 
of his unlawful activities while placing the injured party in 
a less favorable position than before. The Chairman gave 
no reason for his failure to abrogate the illegally-entered- 
into contract or to restore the status quo, and it is submit- 
ted that he erred in so failing. 

The foregoing conclusion is greatly fortified by the fact 
that the employer engaged in a clear violation of Section 
8 (d) of the Act which sets forth in mandatory language 
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that no party to any collective agreement shall terminate 
or modify the agreement without giving appropriate notice, 
and which requires that the parties to any such agreement 
continue it in full force and effect without strikes or lock- 
outs until after the expiration of the notice or expiration 
of the contract, whichever occurs later. It was the purpose 
of Congress, in imposing these requirements, to oblige the 
parties to resort to processes of collective bargaining to 
resolve! differences over wages or terminations of such 
agreements rather than resort to the disruptive tactics of 
strikes or lockouts. Yet, the Chairman completely ignored 
this violation and took no steps to remedy it or prevent its 
repetition in the future, such as would be done had be 
directed abrogation of the agreements entered into pursu- 
ant to the 8 (d) violation. 


IV 


Finally, the Chairman’s Order is inadequate and ill 


adapted to the situation calling for redress when it re- 
frained from directing reinstatement of the six discharged 
drivers with compensation for loss of pay. The Chairman 
refused to direct reinstatement because he could find no 
direct evidence in the record of an intent to discriminate 
against the discharged drivers because of their union mem- 
bership. Whatever may be concluded from the record in 
that particular, it is nevertheless perfectly clear that the 
individuals were discharged solely because they had refused 
to engage in individual bargaining with their employer at 
a time when they were still employees, at a time when they 
were represented by a duly selected collective bargaining 
agent, and at a time when they were the beneficiaries of a 
contract which provided that they shall not be required to 
make any contract in conflict with their collective agree- 
ment. Surely, such action is in derogation of a key protec- 
tion of Section 7 which guarantees to employees the right 
to bargain collectively through representatives of their 


See ee eee 
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own choosing. For an employer to coerce its employees, by 
threat of discharge, to engage in individual bargaining 
operates to discourage membership in the union which the 
employees have selected, in violation of Section 8 (a) (3) of 
the Act which is designed to prevent such discouragement. 

The Brown Truck case, supra relied on by the Chairman 
to support his refusal to reinstate the drivers, is distin- 
guishable as indicated above. In addition, it should be 
noted that in the present case the employees were dis- 
charged not as a result of removing or closing down of the 
company’s business, or even because of the failure of the 
company to consult with the union concerning the change 
or method of operation, but solely and directly as a conse- 
quence of their refusing to bargain individually in exercise 
of the right given specific protections under the Act and 
under their collective agreement. In that view of the case, 
reinstatement could be ordered either on a theory of a 
violation of Section 8 (a) (3) of the Act or on a theory of 
violation of Section 8 (a) (5). See In the Matter of West 
Boulston Mfg. Co., 87 NLRB 808. 


ARGUMENT 
I 


THE BOARD’S REMEDIAL ORDERS MUST BE ADAPTED 
TO THE SITUATION CALLING FOR REDRESS. 


The discretion lodged in the National Labor Relations 
Board under 10 (c) of the Act to frame remedial orders for 
violations of the Act’s unfair labor practice sections is, of 
course, broad. N.L.R.B v. Link-Belt, 311 U.S. 584. This 
discretion, however, has distinct limitations in addition to 
the usual limitation that the Board not act arbitrarily. The 
Board’s orders for redress must (1) “effectuate the policies 
of the Act”, (2) “be appropriate”, and (3) “be adapted to 
the situation which calls for redress”. 
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The Act itself (Sec. 10 (¢)) sets forth the first limitation 
above, and the Supreme Court in several decisions has 
added the remaining two. Recently, in N.L.R.B. v. District 
50, UMW, 355 U.S. 453, the Supreme Court again had occa- 
sion to consider the scope of the Board’s power to issue 
remedial orders. The case involved District 50 of the 
United Mine Workers, a labor organization which had re- 
fused to bring itself in compliance with Sections 9 (f), (g) 
and (h) of the Taft-Hartley Act. The Board, having found 
that a certain employer had committed unfair labor prac- 
tices by assisting District 50 as a means of defeating the 
organizational efforts of another union, ordered the com- 
pany to withdraw and withhold recognition from District 
50 unless and until that union had received a Board certi- 
fication! As a non-complying union, District 50 could not, 
under the Act, be given formal Board certification, which 
meant that in practical effect the company could never 
recognize District 50 even though it may have represented 
a great majority of the company’s employees. District 50 
appealed the case to the courts, and the Supreme Court 


found that the Board has misapplied its own policy by 
actually defeating the statutory rights of the employer’s 
employees to have the opportunity to be represented by a 
labor organization of their choosing, certification not being 
made a prerequisite to recognition under the Act. In 
striking down this order, the Court had the following to 
say concerning the Board’s order-making powers: 


“The Board’s order was fashioned under § 10 (c), 29 
U.S.C. § 160 (¢), which vests remedial power in the 
Board to redress unfair labor practices by ‘an order 
requiring such person [committing the unfair labor 
practice] to cease and desist from such unfair labor 
practie and to take such affirmative action . . . as will 
effectuate the policies of this Act...’ The Board’s 
discretionary authority to fashion remedies to purge 
unfair labor practices necessarily has a broad reach. 
Labor Board v. Link-Belt Co., 311 U.S. 584, 600, 7 
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LRRM 297. But the power is not limitless; it is con- 
tained by the requirement that the remedy shall be 
‘appropriate’, Labor Board v. Bradford Dyeing Assn., 
310 U.S. 318, 6 LRRM 684, and shall ‘be adapted to the 
situation which calls for redress,’ Labor Board v. 
Mackay Radio & Telephone Co., 304 U.S. 333, 348, 2 
LRRM 610. The Board may not apply ‘a remedy it has 
worked out on the basis of its experience, without 
regard to circumstances which may make its application 
to a particular situation oppressive and therefore not 
calculated to effectuate a policy of the Act.’ Labor 
Board v. Seven-Up Bottling Co., 344 U.S. 344, 349, 31 
LRRM 2237. The Board’s provision for a Board certi- 
fication must therefore be examined in the light of its 
appropriateness in the circumstances of this case.” 
(Emphasis supplied.) 


II 


THE BOARD’S ORDER HERE IS INADEQUATE, INAPPRO- 
PRIATE AND IMPROPER. 


The question in the present case, then, is whether the 
Board’s limited order, which merely directs the employer 
to bargain as to whether it should discontinue its inde- 
pendent distributorship practices, can be considered suffi- 
cient to effectuate the policies of the Act in view of the 
unfair practices which a majority of the Board has found 
or the record shows the employer to have committed, or 
can be considered appropriate under all of the circum- 
stances to afford relief to the parties injured by such un- 
fair practices, or can be considered to be adapted to remedy 
such unfair practices and prevent their repetition in the 
future. 


That question can be examined under either of two predi- 
cates: (1) that the independent distributorship contracts 
did not create an independent contractor relationship, so 
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that the drivers continued as employees, or (2) that they 
did. In either event, it is respectfully submitted that the 
Board’s order must be deemed faulty and inadequate as 
failing'to fulfill the three requirements set forth above. 


1. Impropriety of the Order under the predicate that the 
signing of the individual contracts did not convert drivers 
from employees to independent contractors. 


If the making of the individual agreements is regarded 
as we think it should be, and as it was regarded by the 
Trial Examiner and Board Member Murdock, as not in- 
volving a termination of the employment relationship nor 
creation of any independent contractor status, then the 
conclusion is unavoidable, indeed it probably would be 
granted, that the Board’s order does not go far enough, for 
in that event the employees involved—the salesmen-drivers 
who signed the individual agreements at their employer’s 
insistence—would still continue as employees, entitled to 
the Act’s protections as such, and the employer would con- 
tinue to be subject to the restrictions placed by the Act 
upon interference with employee activities and to the obli- 
gation to bargain not individually but collectively with the 
representative chosen by them. And in that event, this 
case could not be judged, as it was by the Chairman, simply 
on the assumption that the employer here, for business 
reasons or for other reasons not involving an intent to dis- 
criminate because of union activities, closed down his busi- 
ness or part of it and dismissed the employees involved in 
the closing down. On the contrary, the case would have to 
be judged on the premise that the employer violated the 
Act in dealing and bargaining and continuing to bargain 
with his employees on an individual basis while they con- 
tinued as employees, thereby unlawfully disregarding the 
statutory bargaining representative and unlawfully main- 
taining individual employment contracts. Howard-Cooper 
Corp., 117 NLRB 40 (1957); Whiting Lumber Co., 97 
NLRB 60 (1951); Multi-Color Co., 114 NLRB 168 (1955). 
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On that premise, it would quite obviously have been in- 
appropriate, ill adapted to the situation, and contrary to 
the policies of the Act merely to have ordered the employer 
to discuss with the union the question of whether the illegal 
individual contracts were to be continued. Rather, the 
Board would have had to direct these individual contracts 
to be terminated, and order the employer thereafter to 
resume the collective bargaining relationship as it had ex- 
isted prior to the unfair practices, bargaining with the 
union and not with individual employees on the institution 
of a different system of milk distribution. In addition, the 
action of the employer, in terminating the employment of 
those who had refused to sign the unlawful individual con- 
tracts, would have to be deemed an unfair labor practice 
in violation of Sections 8 (a) (1) and (3), and the dis- 
chargees ordered reinstated with back pay. Central Metal- 
lic Casket Co., 91 NLRB 572; Stewart Oul Co., (C.A. 5, 
1953), 207 F. 2d 8; Modern Cleaners Co., 100 NLRB 17. 


A. The drivers were not converted from employees to in- 


dependent contractors by signing the individual agree- 
ments. 


Did the establishment of the so-called distributorship 
system operate to create an independent contractor status 
as to each of the drivers who signed the individual agree- 
ments? The Chairman, alone of the four administrators 
considering the question, concluded somewhat hesitatingly 
that it did. The Trial Examiner who heard the case and 
Board Member Murdock concluded that it did not. Board 
Member Bean, significantly, did not express himself on the 
issue. It would appear at the outset, then, that this Court 
need not be concerned with any question of administrative 
expertise, and whether or not an independent contractor 
relationship has been created can be adjudged much more 
freely than had the entire Board reached a conclusion. 

The Chairman, Board Member and the Trial Examiner 
all agreed that the common law “right-of-control test was 
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applicable, and the authorities so hold. See N.L.R.B. v. 
Nu-Car Carriers, Inc., 189 F. 2d 956 (C.A. 3); Oklahoma 
Trailer Co., Inc., 99 NLRB 1019; H. E. Koontz Creamery, 
Inc., 102 NLRB 1619. Under this test it is necessary to 
inquire into the degree of control retained by the person 
for whom the services in question are being performed in 
respect both to the end to be achieved and to the means 
used in achieving such end. 


The focal point of inquiry is the individual contract 
which each of the employees signed. The Chairman con- 
cluded that under that contract “the work of the drivers is 
not now supervised by the respondent”. This conclusion, 
we submit, finds absolutely no support in the contract or 
in the manner in which deliveries were made under the 
contract; while the employer relaxed some of its controls 
over the drivers, primarily in respect to the elimination of 
direct supervision by a route supervisor, in all other re- 
spects the employer continued to exercise substantial super- 
vision over the entire function of the drivers in delivering 


the employer’s milk to the consumer in the home. 


Both prior to and following the making of the individual 
contracts with its drivers, the employer (Shamrock Dairy) 
was in the primary business of selling milk at retail to 
individual customers. In order to retain such customers, it 
was, of course, necessary that milk be delivered, as found 
by the Trial Examiner, “promptly, regularly and efficiently, 
to the end that the customers will remain satisfied and will 
not be tempted to switch their business to a competing 
dairy.” Before the institution of the individual distrib- 
utorship system, the employer could and did accomplish 
this end by selecting its own employees, supervising them 
directly as employees with the object of utilizing drivers 
who were personable, presentable and had sales ability, 
and, finally, maintaining adequate equipment. Following 
the institution of the independent distributorship system, 
the employer’s need for sufficient control to accomplish the 
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ultimate objective of finding and maintaining customers 
for its milk in no way diminished, and, accordingly the 
essential minimum of controls over details necessary to 
achieve that end was retained by the employer through the 
device of attaching numerous conditions to the sale of the 
trucks respecting methods of operation and delivery. The 
individual agreements containing these conditions on their 
face make it clear that the drivers could not be considered 
independent contractors even under the strictest of common 
law agency tests. It must be remembered that the “right 
to control, not the actual exercise of control”, is the de- 
termining factor. N.L.R.B. v. Nu-Car Carriers, Inc., supra. 


The individual agreements provided for the “sale” of 
the trucks to the drivers (actually a conditional sale, inas- 
much as the employer retained the absolute right to repur- 
chase the trucks at a previously-established price at any 
time the employer so desired) and, in addition, granted to 
the drivers the exclusive right to distribute the company’s 
products upon the specific terms and conditions set forth 


in the agreement. Board Member Murdock made the fol- 
lowing analysis of these terms and conditions, which analy- 
sis was not challenged by the Chairman: * 


“These terms and conditions recite that (1) in the 
event that the Respondent determined that the terri- 
tory assigned to a driver was too large for the driver 
adequately to service, the Respondent at any time 
could alter the boundaries of the territory to assure 
to the Respondent’s satisfaction that customers were 
properly serviced [Sec. 1]; (2) that a driver must not 
sell any product in his territory not manufactured by 
Respondent [Sec. 2]; (3) that Respondent would set 
the prices at which its products are sold to a driver, 
and Respondent retained the absolute right to change 


2 The particular sections of the agreement setting forth the terms or condi- 
tions as described by Mr. Murdock are set forth in brackets and were not con- 
tained in the Murdock opinion. 
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or alter those prices [Sec. 4]; (4) that the Respondent 
would prescribe the times and places at which delivery 
of its products to the drivers must be received as well 
as ‘prescribe the times and places for delivery of its 
products to customers [Secs. 4 and 12] (5) that the 
Respondent reserved the ‘continuing, unconditional and 
irrevocable option to purchase at any time the entire 
distribution business’ of a driver, including the truck, 
at a pre-established price, and that the driver had no 
right to sell or assign any rights under the contract 
without the Respondent’s consent [See. 8 (a) and (b)]; 
(6) that, if the Respondent determined that customers 
would not receive prompt delivery of its products be- 
cause of ‘any accident, strike, emergency or any other 
cause,’ the Respondent would take over a driver’s route 
and equipment, without notice to him, and operate and 
continue same during those periods [Sec. 9]; (7) that 
a driver must diligently and faithfully promote sales 
of the Respondent’s products, comply with all laws, 
rules and regulations relating to health and sanitation, 
and maintain a neat and tidy appearance [Secs. 10 and 
11]; (8) that in the event a driver’s truck broke down, 
the Respondent would furnish a spare truck at no ex- 
pense to the driver except for gasoline and oil; how- 
ever, if the driver chose to employ a vehicle other than 
that provided by the Respondent, the latter must first 
approve the use of such vehicle [Sec. 13 (a)]; and (9) 
in the event that a driver became incapacitated and 
was unable to perform his duties, the driver must select 
a substitute named and approved by the Respondent 
and the driver was required to compensate the substi- 
tute at a wage and commission fixed by the Respond- 
ent [Sec. 13 (b)].” 

In addition to the foregoing, the following rights of 
supervision and control were retained by the employer 
under the independent distributorship agreements. The 
company retained the right to determine whether the serv- 
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ice is reasonable and proper (Sec. 1). It determined the 
time and place at which the company’s product will be 
obtained by the drivers and, as a consequence, controlled 
the period and time of its products delivery (Sec. 4). The 
company must approve of the insurance company which 
the individual driver would use, and an advance approval 
of all policies themselves must be obtained from the com- 
pany (Sec. 5). For the development of new and addi- 
tional customers the company would pay indefinite sums of 
money, thus in effect establishing a bonus arrangement 
(Sec. 7). 

Under Section 9 of the agreement, the company could 
take over, without notice, the equipment and business of 
the drivers if for any reason there was interference or 
threatened interference with the distribution of the com- 
pany’s product. Under Section 10 of the agreement the 
drivers were required to serve any wholesale customers 
which the company might instruct them to serve. These 
drivers were required to comply not only with whatever 
rules and regulations pertained to health and sanitation, 
but their vehicles, their uniforms, etc., must be maintained 
“in keeping with the high standards established, followed 
and maintained” by the Shamrock Company. A further 
restriction upon the independent operation of the drivers 
was the provision in Section 12 of the agreement specifi- 
eally outlining days for delivery and time for delivery, 
which would be set and designated by the company. 

Under Section 13 of the agreement provision was made 
to provide the ostensibly independent distributors with 
relief trucks where necessary, and with drivers which the in- 
dependent distributors could but need not accept, but even 
in that aspect it was necessary that a “proper” person ex- 
perienced in the sale and delivery of milk products, who was 
reliable and responsible, could be engaged by the alleged 
independent distributor as a substitute, thus carrying the 
company’s control even to the person whom an alleged 
independent distributor might wish to hire. 
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Subsequent to the negotiation and execution of the first 
distributorship agreement, a new agreement was executed, 
which for all intents and purposes, with one exception, was 
the same as the initial agreement (J.A. 83). Whereas the 
first agreement made it obligatory upon the company to 
repurchase the distribution business of the individual (Sec. 
14), under the new agreement the company now had the 
option of purchasing the distribution business (See. 11). 


If, as stated in the Nu-Car Carriers case, supra, and as 
further stated in Radio City Music Hall Corp. v. United 
States, 135 F. 2d 715, at 717 (C.A. 2), “The test lies in the 
degree to which the principal may intervene to control the 
details of the agent’s performance .. .”, then, most as- 
suredly, the company, in requiring its drivers to sign the 
individual distributorship agreements, did not thereby con- 
vert them from employees into independent contractors. 
And surely, in all substantial respects and for all practical 
purposes, the drivers remained as much subject to the em- 
ployer’s direction and control, indeed to its whims and 
caprices, as they were prior to the institution of the new 
system of making deliveries. The Trial Examiner had no 
hesitancy in concluding, under all of the evidence, that 
“the driver has actually purchased nothing from the re- 
spondent except a truck”, but even this comment gives 
more weight to the alleged sale than is actually the fact, 
for, as we have seen, the driver cannot even be said to have 
acquired full right and title to the truck, in view of the 
fact that he has agreed to resell to the company at any 
time the company so requested. The Trial Examiner went 
on to say: 


“The purported sale of the customer accounts is no 
more than a sale of a right to service the accounts as 
long as the Respondent is satisfied with the manner of 
servicing.® The driver in simple fact has done no more 


“**The right to terminate is unlimited and is not conditioned upon any 
default by the driver.’’ 
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than to sell his labor to the Respondent on terms and 
conditions which differ from those existing at the time 
that he was concededly an employee. Much was made 
at the hearing of the fact that some of the drivers 
chose not to wear the uniforms which had been stand- 
ard prior to July 1955, and that some of them found it 
advantageous to sell, in addition to products of the 
Respondent, certain other items, such as ice cream and 
oleomargarine. These manifestations of independence 
are possible only because of Respondent’s sufferance. 
Wielding the club of unilateral decision to terminate 
the contract, the Respondent can impose upon these 
drivers any conditions that could have been imposed 
when they were in the employee relationship. It can 
insist that they wear designated uniforms, that they 
not sell products other than those supplied by it, that 
deliveries be made only during certain hours and in a 
specified sequence, and that trucks be painted in a 
style and with emblems satisfactory to the Respondent. 
Any driver who might persist in disregarding any 
direction or suggestion of the Respondent in connec- 
tion with any such matter would, of course, recognize 
that he might be imperiling his right to continue serv- 
icing Respondent’s customers. I find that Respondent’s 
right to control its drivers has not been diminished by 
reason of the individual contracts and that the drivers 
are now and at all times have been employees of the 
Respondent within the meaning of the Act.*” 








The Chairman, in his opinion, minimized the element of 
control particularly relied upon by the Trial. Examiner 
(although not by Member Murdock), namely, that the em- 
ployer had the right to terminate the individual contracts 
at any time and for any reason. While it is true, as stated 
by the Chairman, that this factor in itself may not be con- 
clusive, it is also elemental law that 





‘¢*See The H. E. Koontz Creamery, Inc., 1022 NLRB 1619.”’ 
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“The power of an employer to terminate a contract at 
any time, irrespective of whether there is or is not a 
good case for so doing, is indisputably an evidential 
element which tends strongly to show that the person 
employed is not an independent contractor.” (27 Am. 
Jur. 501, See. 21.) 


But here we have not only the power of unilateral termi- 
nation of the agreement reserved in the employer, but also, 
in the interval before he exercises such right, the company 
has reserved to itself the further rights to determine the 
size of territory, the time of pickup and delivery of prod- 
ucts, the approval of insurance contracts, the payment of 
incentive money awards for additional customers, the right 
to instruct the drivers to serve any customer, and the right 
to determine the manner and means by which they wish the 
customer served by the enforcement of the “high standards 
established, followed and maintained” by the company, the 
right to determine the type of helper whom they would 
permit the drivers to engage, the right unilaterally to ap- 
point substitutes for the drivers and to fix their compen- 
sation, and the right unilaterally to determine the time and 
place at which individual services are to be performed. 
While it is true that under the plan the drivers receive as 
compensation for their services the difference between the 
prices at which the milk is sold to them and the price at 
which the milk is sold to the customer, even here we find 
an element of employer control in, first, the employer’s 
absolute right to dictate and change at will the price at 
which the buyers must buy the milk, and second, its cireula- 
tion of a list of ‘‘suggested’’ prices at which the drivers 
might sell. Between the wielding of the club of a unilateral 
right to change the initial buying price of milk on the one 
hand and the wielding of the club of unilateral right by 
the employer to terminate the agreement if its ‘‘sug- 
gested’’ ‘resale prices are not followed on the other, the 
individual drivers could hardly be considered the free en- 
trepreneurs that the employer would make them out to 
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be; indeed, it may well be that the drivers, having lost their 
union protection if they are indeed independent contrac- 
tors, are in a greatly inferior position with respect to the 
company’s ability to dictate wages and working conditions 
and are even more subject to the company’s whims and 
eaprices than they were when they functioned directly as 
employees. 

This brings to mind an important policy consideration 
under the Act. If employers in the milk industry, in the 
bread industry, in the beer or beverage industry, or in other 
industries where the distribution of the product to the in- 
dividual customer is an integral part of the business, are 
to be permitted thus easily to avoid their collective bar- 
gaining obligations under the Act and to deprive their 
driver employees of the right to self-organization, many 
thousands of employees throughout the country will find 
themselves without the benefits of the Act’s protections. 
Surely, if any doubt at all exists respecting whether the 
individual contracts do operate to convert the relationship 
between the drivers and the company from that of em- 
ployee-employer to that of independent contractor, that 
doubt should be resolved in favor of continuing the drivers 
under the Act. 


B. The authorities. 


It would appear that up to the present decision of the 
Chairman the Board itself has refused to permit so easy 
a method of employee disenfranchisement. In Koontz 
Creamery, Inc., 102 NLRB 1619, the facts were similar to 
those in the instant one, and the Board held that the retail 
distributors who had been the company’s employees before 
entering into written agreements, establishing them as 
“franchise contractor distributors”, were not independent 
contractors but continued as employees. The only real dif- 
ference between that case and the present one lies in the 
method by which the drivers received their remuneration, 
but the same substantial degree of control over the means 
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as well as the result of the driver’s work is present in both 
eases. 


Another closely parallel case is that of Burton Beverage 
Co., 116 NLRB 86, where the Board determined that truck 
drivers of a beverage company were employees within 
the meaning of the Act and not independent contractors. 
There the employer entered into separate contracts with its 
drivers, the conditions of which were practically identical 
with the contracts before the Court in this case. The driver 
was required to “use and make available” a truck or “simi- 
lar truck equipment”, make deliveries to a specific geo- 
graphical area, devote his entire working time to the sale 
of the employer’s product, maintain the equipment at his 
own expense, and pay for operation of the truck, carry 
certain types of insurance, and refrain from engaging in 
the sale of similar products after the termination of the 
contract. While not required to wear a particular uniform, 
he was required to pick up and deliver his products at a 
certain time and, too, to “maintain a neat and clean appear- 
ance”. The Board found that the former drivers were not 
converted into independent contractors. 


Nu-Car Carriers, Inc., 88 NLRB 24, involved owner- 
operators who transported new cars under a lease agree- 
ment. The Board held that these operators were not inde- 
pendent contractors. The Board, while viewing the contract 
of sale and lease of the equipment, as signed by the op- 
erators, as placing essential control in the hands of the 
employer, also looked upon the fact that the employer’s 
business was entirely devoted and dependent upon the op- 
erations carried on by the ostensible independent contrac- 
tors. The Board stated: 


“We also view as important the fact that the Respond- 
ent’s business is entirely devoted to and dependent 
upon the operations carried out by the individuals 
concerned herein. While this fact of the total relation- 
ship between the company and the drivers is, of course, 
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not alone determinative of the status of the operators, 
we believe it to be of value in the assessment of that 
status.” 


See also American Broadcasting Co., 117 NLRB 13; Albert 
Lea Cooperative Creamery Ass’n. 119 NLRB 96. 


The leading Court of Appeals case on the subject is that 
of N.L.R.B. v. Nu-Car Carriers, Inc., supra, where the 
Third Circuit affirmed the Board’s decision in the case dis- 
cussed above. The vehicles in that case were acquired under 
a lease rather than a sale arrangement, but in view of the 
right reserved to the employer in that agreement to termi- 
nate the lease or repurchase the vehicle, the cases are not 
distinguishable on that point. The following are some rele- 
vant excerpts from the Court’s decision : 


“|. The company reserves the right to terminate the 
agreement if the driver ‘does not operate in harmony 
with and to the best interests of all persons’ in the 
automotive industry with whom he has contact. 


“The agreements themselves, without more, make it 
clear that respondent’s drivers were not independent 
contractors even under the strictest of common law 
agency tests. The lease provides that the tractor is to 
be used solely ‘under the direction and supervision of 
the Company,’ and that ‘the operation of all leased 
vehicles and equipment shall [be] under exclusive and 
direct supervision and control of Company.’ If the 
company has not reserved by this language the right 
to control the manner and means of driving these 
tractor-trailers and loading and unloading them, there 
are not words in the English language capable of doing 
so. There is no provision requiring the driver to be on 
the job so many days a week and so many hours a day, 
but in the very nature of the work this is not to be 
expected. Regularity and availability are guaranteed 
by the provisions that the driver must work ‘exclu- 
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sively and loyally for the Company’ and ‘be subject to 
call by Company for the rendering of service with 
equipment at all times.’ 

“Respondent relies heavily on two things: (1) the fact 
that each driver owns the truck which he drives and 
(2) the method of compensation. If the driver ‘owns’ 
the truck, his ownership is qualified in ways not usual 
for owners. He gets no right to possession of the 
tractor. The most he gets is the right to drive it on 
company business when instructed to do so. ‘Title’ re- 
mains in the company for the duration of the lease. 
The company reserves at all times the right to repur- 
chase the vehicle. The fact of ownership of tools and 
equipment is helpful in deciding whether one is an 
independent contractor only because of the inference 
of right of control arising from ownership. But if the 
owner, as part of the agreement to perform service, 
surrenders complete dominion over the instrumentality 
and the right to decide how it shall be used, as here, 
then the fact of ownership loses its significance. These 
sale and lease agreements give the company such ex- 
tensive dominion and control over the operation of the 
tractor as to render the owner-operator’s ownership, 
if such it is, meaningless on the question of whether 
he is an employee. 

“Turn now to the method of compensation under these 
agreements. The driver’s compensation is computed 
by crediting him with a gross ‘rental’ of so much per 
mile varying with the number of cars hauled per load 
and the length of the trip. From this sum deductions 
are made for fuel, repairs, insurance, ete. charged to 
the company, and for withholding and social security 
taxes. The company guarantees minimum net earnings 
of 11 cents per loaded mile. All fuel and maintenance 
is to be obtained at the company garage except for 
‘road’ purchases, which were to be charged to the com- 
pany at specified stations. 
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“Tt is not apparent how this method of compensation 
shows the drivers to be independent contractors. What 
little inference of right to control in the driver that 
arises from such a method of compensation, as opposed 
to a straight hourly wage rate, is over-shadowed by 
the express contract elaborately providing for com- 
pany control.” 


A final circumstance of compelling significance is that 
the Arizona courts have had oceasion to pass upon the 
precise issue of whether the making of the individual agree- 
ments changed the status of the drivers in this case from 
employees to independent contracts. In September of 
1955, the employer herein brought an action against the 
union in the Arizona Superior Court (Shamrock Dairy v. 
Teamsters Local (Ariz. Super. Ct., Pima County, Case No. 
46,492, reported in 36 LRRM 2748) seeking to enjoin the 
union from picketing its establishment. The theory of the 
complaint was that the drivers who had signed the indi- 
vidual agreements were no longer employees, and hence 
could not be parties to a bona fide labor dispute under the 
terms of a provision of the Arizona Code (See. 56-1310) 
making it unlawful for a union to picket any establishment 
“unless there exists between the employer and the majority 
of the employees of such establishment a bona fide dispute 
regarding wages or working conditions”. The court found 
that the individual contracts did not convert the drivers 
from employees to independent contractors and denied the 
prayer for injunction and dismissed the complaint on its 
merits. The court stated as follows in respect to the em- 
ployer’s argument that the drivers were no longer em- 
ployees: 

“This court is of the opinion that these drivers did not 
become independent contractors, for the reason the 
employer still controlled the conduct of the drivers in 
their delivery of the dairy products. 

“By these ‘Distributor’s Agreements,’ the route drivers 
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were required to insure their trucks for property dam- 
age in the sum of $10,000, and public liability insurance 
in the sum of $25,000 and $50,000. All insurance poli- 
cies had to be approved by the plaintiff, and all insur- 
ance policies, except two, were written by brokers who 
had handled the plaintiff’s business for years. The 
contract further provided that the route drivers were 
to make deliveries in the driver’s territory on certain 
days and in such hours as the First Party ( Plaintiff) 
shall designate. These contracts further provided that 
in the event of accident, strike or other emergency, the 
plaintiff could take over the route, business and equip- 
ment, and operate it during the emergency. The evi- 
dence showed that the alleged independent contractors 
wore the same uniforms as the employee route men of 
the plaintiff, and that the trucks were painted the same 
as the plaintiff’s trucks, and the name of the plaintiff 
dairy was on the trucks. These contracts provided 
further that the plaintiff had the option to purchase 
from these route drivers, on 30 days’ notice, the entire 
distribution business of the driver in his territory, in- 
cluding trucks, routes, clientele, good will, and so forth. 
This power to terminate the contract is a strong ele- 
ment tending to show that the person employed is not 
an independent contractor. (Gulf Refining Company 
v. Brown, 95 F. 2d 870, 873; 116 A.L.R. 449). Also the 
contract provided that the driver could not sell or as- 
sign his business or any part thereof, and that in the 
event the plaintiff exercised the option to purchase the 
business, the route driver could not re-enter the busi- 
ness of distributing dairy products for a period of two 
years. Further, in the event the truck which the route 
driver purchased from the plaintiff breaks down and 
the driver does not elect to use a relief truck belonging 
to the plaintiff, the plaintiff shall first approve any 
other vehicle before the driver can use some other 
truck. Taken together these facts show that these 
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drivers were still employees. (Barker v. General Pe- 
troleum Corp. (Arizona) 236 P. 2d 390; Gulf Refining 
Company v. Brown, 95 F. 2d 870, 873.) 

“Although these route drivers remained employees, the 
‘Distributor’s Agreements’ were contrary to the pro- 
visions of Article VI of the collective bargaining agree- 
ment wherein it provides: 





“Tt is further agreed that no employee shall be 
required to make any verbal or written contracts, 
or shall make no contract which in any way con- 
flicts with the articles of this agreement.’ 


“The employees were induced to sign these new con- 
tracts wherein they lost the guaranteed minimum 
wages, hours, workmen’s compensation, social security, 
unemployment compensation and health and welfare 
benefits then inuring to the employees by reason of the 
collective bargaining agreement. 

“Therefore, this Court is of the opinion that the plain- 
tiff breached the collective bargaining agreement and 
the union is not bound any further by the no strike 
provision in said agreement. (Emde, et al. v. Sam 
Joaquin County Central Labor Council, 142 P. 2d 20, 
13 LRRM 663). 

“This Court is further of the opinion that the picket- 
ing was not in restraint of trade, since the alleged in- 
dependent contractors were actually employees of the 
plaintiff. The rule of Giboney v. Empire Storage and 
Ice Company, 69 S. Ct. 684, 336 U.S. 490, 23 LRRM 
2505, does not apply.” 


The employer did not appeal this determination, and the 
foregoing is the law on the issue in Arizona. 

In addition to the foregoing, and as noted by the Trial 
Examiner in his Intermediate Report (J.A. 144), it is also 
significant that the Employment Security Commission of 
Arizona has issued two proposed determinations to the 
effect that the drivers who signed the individual contracts 
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are still employees of the company, and the company is 
liable to the State of Arizona for contributions to unem- 
ployment insurance with respect to them. Appeal from this 
ruling has not yet been acted upon by the Superior Court. 


2. The impropriety of the Board’s Order, even assuming an 
independent contractor relationship. 


So much for the question of whether the individual dis- 
tributorship agreements converted the relationship of the 
drivers from that of employees to that of independent con- 
tractors. We believe, along with the Trial Examiner and 
Board Member Murdock, and along with prior decisions of 
the Board and of the courts, that it does. In that event, as 
discussed earlier, the Chairman’s limited order would ob- 
viously fall far short of remedying the unfair practices 
which would then have been committed by the employer. 
However, even assuming that the Chairman was right in 
his conclusion that the drivers were converted into inde- 
pendent contractors when they signed the agreements, nev- 
ertheless it by no means follows that the Order which he 
entered under that theory meets the tests of appropriate- 
ness under the circumstances, effectuates the policies of the 
Act, or is adapted to the situation which calls for redress. 
In the remaining portions of this brief we will demonstrate 
in what respects the Order must be deemed inadequate and 
improper. 


A. The nature of the unfair practices and their effect on 
the Union and its members require restoration of the 
status quo. 


To begin with, and forgetting the independent contractor 
issue for the moment, let us consider what the employer 
actually did in this case as found by the Trial Examiner 
and as concurred in by both the Chairman and Member 
Murdock. When the employer undertook by unilateral ac- 
tion to induce its employees, under threat of discharge and 
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under promise of benefit (special cash credit from amounts 
due the drivers under their retirement plan available only 
to those who signed the individual distributorship agree- 
ment), to enter into and subscribe to the individual dis- 
tributorship arrangement or plan, (1) the employer acted 
in complete disregard of its admitted duty to discuss 
changes in the working conditions of its employees with 
the bargaining representative duly selected by such em- 
ployees as set forth in Section 8 (a) (1) and (5) of the 
Act; (2) the employer acted in complete disregard of an- 
other section of that Act (Section 8 (d)) which requires 
the employer both to give prior notice of any proposed con- 
tract changes and to continue the agreement in full force 
and effect without resorting to lockout until after the notice 
period or the expiration date of the contract, whichever 
occurs later; and finally (3) the employer acted in complete 
disregard of a solemnly-signed pledge that it would not 
require any employee to make any verbal or written con- 
tract which in any way conflicted with the collective agree- 
ment. Whether or not the signing of the individual agree- 
ments under the foregoing conditions operated to convert 
the drivers from employees into independent contractors, 
the fact remains that the contracts were obtained illegally 
and only through a process of individual bargaining in 
flagrant disregard of obligations both of contract and of 
law. This is not simply a case in which the employer, for 
business or other reasons, has permanently closed down a 
portion of his operations or transferred such operations 
to another area, discharging the employees affected and 
then making other arrangements for the conduct of his 
business; rather this is a case where the employer has de- 
liberately approached its employees on an individual basis 
at a time when it was under a statutory and contractual 
duty to deal with the collective bargaining representative 
of such employees, for the purpose of inducing, indeed re- 
quiring under threat of discharge, that the employees carry 
on their duties and functions in a slightly different manner. 
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This the Chairman, as well as Member Murdock, have found 
to be a deliberate violation of the Act and of the existing 
contract. Asa result of or because of these admitted unfair 
practices, the individual agreements were consummated, 
and the union completely undermined, if not destroyed, as 
a collective bargaining representative. Under the circum- 
stances, it would seem clear that the remedy proposed by 
the Chairman—simply to bargain with the undermined and 
memberless union as to whether the unlawfully-entered-into 
agreements should continue—is far from adequate, does 
not effectuate the policies of the Act, and affords no real 
remedy or relief to the parties injured by the unfair prac- 
tices—the complainants in this case—but rather puts the 
union representative in a very unfavorable bargaining posi- 
tion, and certainly fails to afford any effective means of 
preventing or discouraging a repetition of the practices in 
the future. It is the usual province of remedial orders, be 
they entered by an administrative tribunal or a court, to 
put the parties in the status quo which existed prior to the 
wrongdoing. United Shoe Machinery Corp., Inc., 96 NLRB 
197. Certainly, it is not a province of such orders to permit 
the wrongdoer to benefit from his wrong and retain the 
fruits of his wrongdoing, while at the same time placing 
the injured party in a position less favorable than that in 
which he had been prior to the commission of the wrong. 
As stated by Board Member Murdock: 


“Instead of purging the unfair labor practice the order 
merely tells the Respondent to bargain as to whether 
it should be purged. It is naive to think that any effec- 
tive bargaining can take place at a table where the 
Respondent is permitted to sit holding the fruits of its 
unfair labor practices and need only discuss whether 
it should give them up.” 


The Chairman, in failing to abrogate the contracts which 
were unlawfully arrived at and to restore the status quo, 
gave no reason whatever for this omission, and it is sub- 
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mitted that his order is patently inadequate to remedy the 
unfair practices of which the employer has been found 
guilty by a majority of the Board, and this regardless of 
whether the individual grievance changed the status of 
the drivers from employees to independent contractors. 


B. The fact that the employer ignored the mandatory re- 
quirements of Section 8 (d) affords additional and con- 
clusive reason for an order abrogating the individual 
agreements and restoring the status quo. 


The foregoing conclusion is greatly fortified, we believe, 
by a circumstance which wy +s brushed aside by the Chair- 
man as requiring no discussion. That circumstance is the 
fact that the employer engaged in a clear violation of Sec- 
tion 8 (d). Section 8 (d) sets forth in mandatory language 
that no party to any existing collective bargaining con- 
tract shall terminate or modify the contract without giving 
appropriate notice. Section 8 (d) further states that it is 
the duty of parties to any such collective agreement to 
continue it in full force and effect without strikes or lock- 
outs until after the expiration of the notice or the expira- 
tion of the contract, whichever occurs later. The purpose 
of this section, as disclosed by its legislative history, was 
to insure that the parties to collective agreements affecting 
interstate commerce would resort to the processes of col- 
lective bargaining to resolve the differences over changes 
in or terminations of such agreements rather than resort 
to the disruptive tactics of strikes or lockouts. (80th Cong., 
1st Sess., Sen. Rep. No. 105, p. 24, and H. Conf. Rep. No. 
510, pp. 34-35.) This duty as it existed in the present case 
was fortified by the terms of the collective agreement be- 
tween the parties themselves, under which it was specifi- 
eally provided that “No employee shall be required to make 
any verbal or written contract which in any way conflicts 
with the articles of this agreement.” 


When, as in this case, an employer flagrantly flouts statu- 
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tory obligations imposed by Congress in the interest of in- 
suring industrial peace (the first attempt of the employer 
to induce a driver to sign an individual agreement might 
easily have resulted in a paralyzing strike), and when, in 
addition, that employer ignores the terms of an agreement 
entered into under the Act, surely it is the function of the 
Board to expressly so find and to take effective remedial 
action against a repetition of such unlawful activities in 
the future. Yet the Chairman, in a footnote explanation, 
finds it unnecessary to deal with the Section 8 (d) violation 
because the employer for another reason has been found 
guilty of violating Section 8 (a) (5). If the mandatory 
language of Section 8 (d) is to have any meaning or effect 
at all, the order in this case should have directed abroga- 
tion of the individual agreements arrived at in violation 
of Section 8 (d) and ordered a restoration of the status 
quo, not only as a means of affording practical relief to the 
injured party but also as a means of preventing future vio- 
lations of Section 8 (d). It is hardly a deterrent to permit 


the employer to disregard compulsory bargaining require- 
ments and then retain the fruits of that wrongdoing and, 
in addition, to have the opposite party in the collective bar- 
gaining process, for whose protection Section 8 (d) was at 
least in part intended, placed in an extremely disadvan- 
tageous position in respect to future bargaining. 


C. The discharged drivers should have been reinstated. 


A final omission in the Chairman’s order was its failure 
to direct reinstatement of and restitution to the six drivers 
who were discharged because they refused to sign the indi- 
vidual contracts with the employer. Such reinstatement and 
restitution should and could have been ordered either on a 
theory of an 8 (a) (3) violation or on the theory of an 8 (a) 
(5) and 8 (d) violation. The Chairman, together with 
Board Member Bean, refused so to direct because they 
could not find in the record any direct evidence of an in- 
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tent to discriminate against the discharged drivers because 
of their union membership. Whatever may be concluded 
from the record in that particular, it is nevertheless per- 
fectly clear that the individuals were discharged solely 
because they had refused to engage in individual bargain- 
ing with their employer at a time when they were still 
employees, at a time when they were represented by a duly 
selected collective bargaining agent, and at a time when 
they were the beneficiaries of a contract which provided 
that they shall not be required to make any contract in 
conflict with their collective agreement. One of the key 
protections in Section 7 is that of the right of employees 
“to bargain collectively through representatives of their 
own choosing.” If, while still employees and still presuma- 
bly entitled to the protections of the Act, they can legally 
be coerced by threat of discharge or promise of benefit to 
engage in individual bargaining, this right to engage in 
collective bargaining through a union representative ob- 
viously becomes meaningless. And, in addition to the dis- 
regard of that protection which will be effected if the 
discharges in the present case are condoned, there is the 
additional factor, as noted by Member Murdock, that 
thereby “the employer undeniably discourages membership 
in the union which the employees have selected”, so that the 
discharges would be discriminatory and in direct violation 
of Section 8 (a) (3) of the Act. 

The Chairman and Member Bean rely entirely on the 
Board’s decision in the Brown Truck case (106 NLRB 999) 
for their refusal to order reinstatement of the discharged 
drivers. In that case, unlike here, the employer, for com- 
pelling economic reasons, closed its plant and then began 
operations anew in another area. In thus closing its plant, 
the employer discharged its employees and then hired new 
employees at its new place of operation. Since there was 
no evidence of anti-union bias in connection with the clos- 
ing of the plant but, on the contrary, the record disclosed 
that the closing was for good and sufficient financial reasons, 
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the Board refused to find an 8 (a) (3) violation, although it 
did find that the company should have discussed with the un- 
ion the matter of moving the plant prior to the removal. 
Here, however, not only was there no showing of an economic 
need or economic advantage to the employer in the change 
of the system of distributing milk, but, on the contrary, the 
milk continued to be distributed in furtherance of the em- 
ployer’s primary business and by the same personnel much 
the same as before. Furthermore and even more impor- 
tant, the six drivers here were discharged, unlike the em- 
ployees in Brown Truck, not as a result of removing or 
closing down the distributing end of the company’s busi- 
ness, or even because of the failure of the company to con- 
sult with the union concerning the change in method of 
operation, but solely and directly as a consequence of their 
refusing to bargain individually in exercise of the right 
given specific protections under the Act and under their 
collective agreement. It is submitted that to protect that 
right, and to protect the union in the maintaining of its 
membership free from employer discouragement, the dis- 
charge of the drivers should have been found a violation of 
Section 8 (a) (3) and the drivers ordered reinstated with 
compensation for loss of pay. Only in this manner could 
the policies of the Act truly be effectuated. 


Furthermore, as pointed out by Member Murdock, it is 
not a necessary condition of ordering reinstatement that 
an employer be found guilty of violations of Section 8 (a) 
(3). In other situations, where violations of Section 8 (a) 
(5) alone have been found, the Board has ordered such 
reinstatement. We quote Member Murdock in this respect: 


“Section 10 (c) of the Act gives the Board broad 
powers to remedy unfair labor practices, and, as the 
Supreme Court has pointed out, ‘The relief which the 
statute empowers the Board to grant is to be adapted 
to the situation which calls for redress.’ (N.L.R.B. v. 
Mackay Radio & Telegraph Co., 304 U.S. 333.) In 





41 


West Boylston Manufacturing Company of Alabama 
(87 NLRB 808), the Board heeded this wise admoni- 
tion and exercised its remedial powers to order rein- 
statement and back pay for employees whom the Board 
found had not been discriminated against within the 
meaning of Section 8 (a) (3), but who, nevertheless, 
had lost employment because of a violation of Section 
8 (a) (5). In that ease, the employer closed down vari- 
ous departments in its plants for economic reasons 
and laid off its employees. After reopening some of 
these departments, the employer, without consulting 
the union which represented these employees, pro- 
ceeded to recall them without regard to established 
seniority rights. As a consequence, some employees 
who were entitled to jobs were not recalled. The Board 
found that the employer violated Section 8 (a) (5) by 
failing to confer with the Union concerning the recall 
of employees, but did not find a violation of Section 
8 (a) (3) because there was no showing that the method 
the employer used to recall employees was selected for 
discriminatory reasons. Notwithstanding its failure to 
find a violation of Sections 8 (a) (3), the Board never- 
theless under the Section 8 (a) (5) violation ordered 
the employer to reinstate employees who had not been 
recalled in accordance with their seniority rights. In 
addition, the Board ordered payment of wages to those 
employees whom the employer failed to offer reinstate- 
ment as provided in its order for a period from 20 
days after the date of the order to the date of offer of 
employment.” 








Here, in view of the additional violations by the employer 
of the mandatory provisions of Section 8 (d), the case is 
even stronger for the directing of reinstatement, regardless 
of whether there is an 8 (a) (3) violation. Only by so di- 
recting, it is submitted, can the full policies of the Act be 
effectuated, can the parties injured by the employer’s un- 
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fair labor practices be afforded adequate relief, and can 
the unfair practices be remedied and their reoccurrence 
prevented in the future. 


CONCLUSION 


Under the authority of N.L.R.B. v District 50, UMW, 
supra, this Court has the power to declare the order of 
the Chairman inadequate and inappropriate under the ad- 
mitted circumstances of the case and to direct the Board 
to order the restoration of the status quo as it existed 
prior to the commission of the unfair labor practices, 
thus affording effective relief to the parties injured as 
a result of such wrongdoing instead of placing them in 
a disadvantageous position, and thus effectuating, in prac- 
tical degree, the declared policies of the Act. The facts 
of this case, the extreme and flagrant nature of the wrong- 
doing engaged in by the employer, the effect of such wrong- 
doing on the complaining and injured parties, and the total 
inadequacy of the remedy ordered by the Chairman, both 
to afford complainants’ relief or to remedy the wrongdoing, 
all strongly point to the necessity for a broadening of the 
Chairman’s Order in the manner indicated by Member Mur- 
dock. It is respectfully submitted that this Court should 
direct the Board to amend its Order so as to restore the 
status quo by (a) offering to the discharged employees 
reinstatement with back pay, (b) upon request bargain 
collectively with the Union as the exclusive representative 
of all drivers, and (c) notify the drivers with whom the 
Respondent had made individual contracts that it would 
no longer attempt to enforce such contracts, but without 
prejudice to the assertion by the individuals affected of 
any legal rights they may have acquired under the con- 
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tracts, and that the Board’s Order as so amended be 
enforced. 
Henrsert 8. THATCHER, 
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BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


JURISDICTIONAL STATEMENT 


This case is before the Court upon the petition of 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen & Helpers of America, Local Union 
No. 310 (herein called “the Union”) to review and 
modify an order of the National Labor Relations 
Board (J. A. 126-128)* issued against Shamrock 


1 References are to the pages of the joint appendix printed 
pursuant to the rules of this Court and the stipulation of the 
parties. Occasional references to the transcript of testimony 
are designated “Tr.” Wherever, in a series of references, a 
semicolon appears, the references preceding the semicolon are 
to the Board’s findings; those following the semicolon are to 
the supporting evidence. 


(1) 
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Dairy, Inc. (herein called ‘‘the Company’’) on De- 
cember 16, 1957, pursuant to Section 10 (c) of the 
National Labor Relations Act, as amended (61 Stat. 
136,'29 U. S. C. Sec. 151, et seq.).? In its answer to 
the petition, the Board has requested that the relief 
sought be denied.» This Court has jurisdiction under 
Section 10 (f) of the Act. The Board’s decision and 
order are reported at 119 NLRB No. 134. 


STATEMENT OF THE CASE 
I. The Board’s findings of fact 


Briefly, the Board found that the Company which 
had distributed its products through driver-salesmen 
entered into contracts with some of these employees 
which converted their status from that of employees 
to that of independent contractors. The Board found 


that the Company adopted the system for economic 
reasons and therefore did not violate Section 8 (a) (3) 
and (1) by discharging six drivers who did not wish 
to sign independent distributorship contracts. The 
Board further found, however, that the Company vio- 
lated Section 8 (a) (5) and (1) by failing to bargain 
with the Union before instituting the independent con- 
tractor system of distribution. The subsidiary facts 


* The relevant portions of the Act are reprinted in petitioner’s 
brief, pp. 7-9. 

* The Board also filed with the Court a petition for enforce- 
ment of its order against the Company (Case No. 14411). On 
May 19, 1958, this Court approved a stipulation holding in 
abeyance entry of an enforcement decree in Case No. 14411 
pending a hearing and decision in the instant proceeding. 
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underlying these findings may be summarized as 
follows: 


A. The institution of the independent distributorship plan 


The Company sells its products in the Tucson, 
Arizona, area. Until July 1955, it employed drivers 
who sold its products under a conventional salary 
plus commission arrangement. At a series of meet- 
ings, the first of which was held on July 12, 1959, 
Company officials notified the drivers that, for the 
past year, the Company had had under consideration 
an independent distributorship plan under which it 
would sell its routes and trucks to the drivers who 
would operate them as independent contractors, buy- 
ing the Company’s products and deriving their in- 
come from profits in the sale of these products to 
their customers (J. A. 112, 148; 62). Norman Mc- 
Clellan, the Company’s assistant secretary-treasurer, 
explained the details of the plan which, as more fully 
described below (pp. 4-8), gave the drivers, subject 
only to general instructions, complete discretion as to 
the handling and development of their routes (J. A. 
62). All but six of the drivers thereafter signed in- 
dividual distributorship contracts (J. A. 113, 148; 
Tr. 49). The six drivers who did not wish to become 
independent distributors continued working under the 
terms of the Company’s collective bargaining contract 
with the Union, which expired on October 1, 1950. 
Two days later, the Company notified the six drivers 


*The Company’s management also owns and operates Sham- 
rock Dairy of Phoenix, Inc. This latter company began opera- 
tions in October 1954, distributing its products under the 
independent distributorship plan (J. A. 64). 
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that their services were no longer required because 
they had shown no interest in purchasing a milk route 
(J. A. 113-114, 150; Tr. 150). 

Meanwhile, by letter dated July 29, 1955, the Union, 
which had represented the Company’s drivers and 
plant men since 1937, notified the Company that its 
signing of individual contracts with the drivers con- 
stituted a breach of their current collective bargaining 
agreement (J. A. 113, 148-149; G. C. Ex. 10). The 
Company did not reply to this letter. On October 3, 
the Company met with the Union and submitted a 
proposal excluding the drivers from collective bar- 
gaining (J. A. 113, 149; G. C. Ex. 14). The Union 
requested a postponement (J. A. 113, 149; Tr. 98-99). 
The parties have not bargained further. 


B. The provisions of the independent distributorship plan and 


operations thereunder 


As explained by Assistant Secretary-Treasurer 
McClellan, under the independent distributorship plan 
the drivers would buy their trucks and routes from 
the Company and derive their income from profits 
realized in the sale of products purchased from the 
Company. Except for general instructions regarding 
routes and hours of delivery, handling and develop- 
ment of the routes were left to the judgment and dis- 
cretion of the drivers. The plan shifted responsibility 
for truck maintenance, licensing, and insurance from 
the Company to the drivers, who were also made 
directly responsible for compliance with all laws, rules 
and regulations relating to health and sanitation. The 
Company reserved the right to operate a route in an 
emergency and also reserved the right to recapture a 
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route on 30 days’ notice. (J. A. 118-119, 150-151; 
70-102.) 

The significant changes effected by the independent 
distributorship plan may be summarized as follows: 

Supervision. Before the plan, the drivers worked 
under the direction of supervisors, each of whom was 
responsible for a number of routes. The supervisors 
laid out and changed routes under their control “‘as 
they saw fit?’ (J. A. 120, 151; 66). They could direct 
drivers in the details of operation, such as which stops 
should be made first and which should be made later 
(J. A. 33), and “when to start delivering’’ (J. A. 43). 
They made effective recommendations regarding the 
promotion or discharge of drivers (J. A. 66). Under 
the plan, the drivers determine the details of operation 
for themselves (J. A. 120, 151). As stated by one 
driver, ‘“‘I don’t have anybody telling me how to do 
it, when to do it, which way to go, how I am supposed 
to run my route’’ (J. A. 32; see also J. A. 18, 25, 
42-43). : 

Prices. All sales before the changeover to the in- 
dividual distributorship system were made at uniform 
prices set by the Company. The drivers may now set 
their own prices. While drivers usually follow stand- 
ard industry prices suggested by the Company, some 
drivers resell products purchased from the Company 
at prices different from the suggested prices and dif- 
ferent from the prices of competing distributors (J. A. 
120; 49, 56-57). eee 

Sales promotion. Before the drivers signed indi- 
vidual contracts, they were required to attend evening 


training classes held each month concerning the serv- 
475804—58——-2 
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icing and development of their routes (J. A. 120, 151; 
Tr. 197-198, 266-267). They were also required to 
solicit new accounts each day after completing de- 
liveries to customers on their routes (J. A. 120, 151; 
9). As independent distributors, the drivers do not 
attend training classes and determine for themselves 
when and how to solicit new business (J. A. 120, 151; 
19, Tr. 855). The drivers have variously promoted 
customer relations and solicited new accounts by pur- 
chasing and distributing calendars, pencils, ball point 
pens, and recipes (J. A. 33, 52-55, 110). 

Taxes and licenses. The Company formerly paid 
all licensing fees and taxes in connection with the sale 
of its products, withheld money from the drivers’ pay 
for income tax purposes, and paid Social Security, 
unemployment compensation, and workmen’s compen- 
sation taxes for the drivers (J. A. 120). The drivers 
as independent distributors pay sales and licensing 
taxes (J. A. 120, 152; 12-13, 46). One driver who 
employs a helper twice a week makes Social Security 
payments for that helper (J. A. 23). 

Truck operation and maintenance. The Company, 
as owner of the trucks before their sale to the drivers, 
paid the expenses of maintaining and insuring them. 
As an incident of its ownership, it forbade the drivers 
to carry riders and it required them to return the 
trucks to the Company’s premises after completing 
their daily tour of duty (J. A. 10, 18). The drivers 
now bear the expenses of maintaining and insuring 
the trucks (J. A. 120, 151-152; 16-17, 18). They show 
their ownership of the trucks by appropriate signs on 
the trucks (J. A. 120, 151; 11, 109), and use them for 





- 
ry 


their personal convenience (J. A. 10, 18, 24-25) and 
to sell products which the Company does not handle, 
such as ice cream, oleomargarine, bacon, hams, and 
turkeys (J. A. 120, 152; 48, 55, 59). One driver uses 
his truck to advertise the ice cream he sells and is paid 
for displaying an exterminating company’s sign on his 
truck (J. A. 58-59, 109). The drivers decide for 
themselves when to replace their trucks with new 
equipment (J. A. 57-58). Some drivers who pur- 
chased modern refrigerated trucks now drive their 
trucks home after loading them up in the afternoon 
and start out on their routes each morning from home 
(J. A. 24-25). 

Accounts and collections. Customers formerly paid 
by cash or by checks made payable to the Company. 
The drivers turned over to the Company all payments 
received by them (J. A. 20, 35). The Company de- 
cided when credit was to be extended and bore the loss 
of unpaid accounts. The drivers now collect cash in 
their own behalf and some drivers have checks made 
out directly to them (J. A. 20, 35). The drivers ex- 
tend credit to customers and suffer the loss if pay- 
ments are not made (J. A. 17, 36). One driver has 
sued customers delinquent in their accounts (J. A. 54). 

Uniforms. Contrary to former practice, the drivers 
no longer wear a standard uniform (J. A. 120, 152; 
25-26). While the Company before the plan paid 50 
percent toward the cost of uniforms, the drivers as 
independent distributors pay the entire cost of what- 


$’The Company has not enforced a contract requirement that 
the drivers sell only company products (J. A. 118, 150). 
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ever appropriate clothing they select to wear while 
working (J. A. 25-26, 28-29). . 

Vacation and relief helpers. The Company before 
the independent distributorship plan went into effect 
gave the drivers vacation pay and operated the routes 
with: relief helpers whenever a driver was away on 
vacation or absent for some other reason. The driv- 
ers now hire and pay vacation and relief helpers. 
(J. A. 151; 21, 23, 31-32.) 


IL. The Board’s conclusions of law 


Upon the foregoing facts, the Board found, Member 
Murdock dissenting (J. A. 129-132), that the truck 
drivers who entered into the new arrangement ac- 
quired the status of independent contractors (J. A. 
121-122). The Board further found, Member Mur- 
dock dissenting (J. A. 134-135), that as the Company 


adopted the plan for economic reasons and not to 
avoid bargaining with, or to discourage membership 
in, the Union, the Company had not violated Section 
8 (a) (1) and (3) of the Act by discharging the 
drivers who did not wish to purchase their routes 
(J. A. 124-125, 138). However, the Board, Member 
Bean dissenting, (J. A. 138-141) found that the Com- 
pany) violated Section 8 (a) (5) and (1) by failing to 
bargain with the Union before instituting the inde- 
pendent contractor system (J. A. 122-124). 
Il. The Board’s order 

The Board’s order (J. A. 126-128) requires the 

Company to cease and desist from refusing to bargain 


with the Union with respect to the adoption or con- 
tinuance of the independent distributorship plan inso- 
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- far as it affects the tenure of its employees, and from 
entering into any new independent distributorship 
contract with any person unless and until it bargains 
- with the Union concerning the plan. Affirmatively, 
the order requires the Company to bargain collectively 
with respect to the plan insofar as it affects employee 
tenure, and to post an appropriate notice. 

The order dismisses the complaint insofar as it al- 
leges that the Company violated Section 8 (a) (1) 
and (3) of the Act by discharging the six drivers who 
refused to become independent distributors. 


SUMMARY OF ARGUMENT 


I. The independent distributorship contracts estab- 
lish an independent contractor relationship between 
the Company and its drivers. The legislative history 
of Section 2 (3) of the Act, as amended, shows that 
Congress excluded from coverage persons who would 
be considered independent contractors at common law. 
The Board acted reasonably in holding that the drivers 
were independent contractors, as they manage their 
routes without Company supervision, own their trucks, 
pay all business expenses, hire their own help, and 
profit from sound management of their routes. The 
Company’s right to terminate the contracts upon 30 
days’ notice is not necessarily incompatible with an 
independent contractor relationship. Nor did the 
Company in practice use this right to control the 
drivers in the manner and means of handling their 
routes. The drivers in fact varied considerably in 
the conduct of their routes, including starting hours, 
sales promotion, dealing in products and services not 
handled by the Company, dress, use of helpers, keep- 
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ing of accounts, and pricing of products. Whatever 
control the Company exercises over the drivers under 
the contracts and in practice is simply to secure per- 
formance of the contract according to its terms and to 
accomplish the results contemplated by the making of 
the contract. Such control over the drivers does not 
change them from independent contractors to em- 
ployees of the Company. 

II. The Company did not violate Section 8 (a) (1) 
and (3) of the Act by discharging drivers who re- 
fused to sign independent distributorship agreements. 
The record establishes that the Company instituted the 
independent distributorship system for valid economic 
reasons. Drivers who decided against becoming in- 
dependent distributors of the Company’s products 
were! permitted to work until the Company’s contract 
with the Union expired on October 1. The Company 
did not threaten the drivers with discharge or other- 
wise coerce them into signing independent distributor- 
ship contracts. In discharging the nonsigning drivers 
on October 3, the Company exercised its managerial 
right to discontinue making its own deliveries for 
proper economic reasons and not to interfere with 
the drivers’ rights under the Act. 

IIf. The Board’s order is valid and proper. In the 
circumstances of this case, it will not effectuate the 
policies of the Act to abrogate the existing independ- 
ent distributorship contracts or to reinstate the 
discharged drivers with back pay. The Company’s re- 
fusal to bargain with the Union concerning the adop- 
tion of the independent distributorship plan stemmed 
from its belief that it was entirely a matter for the 
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drivers to determine for themselves whether they 
wished to abandon their employee status and become 
independent contractors. The drivers signed these 
contracts voluntarily and by so doing entered into a 
genuine independent contractor relationship with the 
Company. Abrogation of the contracts is not a pre- 
requisite to effective collective bargaining over the 
continuation or extension of the independent distribu- 
torship system. Accordingly, to abrogate the con- 
tracts, entered into for valid and proper economic 
reasons, is neither appropriate nor necessary to rem- 
edy the Company’s technical refusal to bargain. 

The Board’s determination not to require the Com- 
pany to reinstate with back pay the drivers dis- 
charged on October 3 was likewise an allowable judg- 
ment by the Board as to the remedy necessary to 
effectuate the policies of the Act. As the Company 
discharged these drivers solely because they would 
not work as independent contractors and not in re- 
prisal for having insisted on bargaining through the 
Union, the Board could reasonably conclude that no 
statutory policy required their reinstatement with 
back pay. The sole unfair labor practice here was 
the Company’s failure to bargain with the Union over 
the adoption of the independent distributorship plan. 
This technical and inadvertent violation is appropri- 
ately remedied by a bargaining order. Reinstatement 
and back pay are not necessary either to prevent a 
recurrence of the unfair labor practice, or to ensure 
eollective bargaining in the future. 
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ARGUMENT 
The Board appropriately remedied the unfair labor practice 
Introductory statement 
The fundamental issue in this litigation is whether 
the contracts converted the drivers’ status from that 
of employees to that of independent contractors. The 
Board found that the contracts had this effect. If 
this finding is erroneous, the case should be remanded 
to the Board for reconsideration in the light of that 
fact. F. P.C.v. Idaho Power Co., 344 U.S. 17, 20- 
21; Ford Motor Co. v. N. L. R. B., 305 U. 8S. 364, 
373-374. In this brief, therefore, we shall show, first, 
that the Board had an adequate basis for its finding 
that the new contracts established an independent 
contractor relationship between the Company and its 
drivers; second, that given that finding the Board was 
correct in holding that the sole unfair labor practice 
was a refusal to bargain with the Union over the 
change to an independent contractor method of dis- 
tribution; and, third, that the Board’s order is an 
adequate and permissible remedy for the unfair labor 
practice. 


A. The Board had a reasonable basis for finding that the drivers became 
independent contractors 


The Act does not precisely define the term ‘‘em- 
ployee.’ Section 2 (3), as amended, provides in per- 
tinent part that the term ‘“‘employee’’ shall not in- 
clude ‘‘any individual having the status of an inde- 
pendent contractor.’”’ The legislative history of Sec- 
tion 2) (3), as amended, shows that Congress ex- 
pressly excluded independent contractors from the 
definition of ‘‘employee’’ in order to remedy what 





13 


Congress thought was an unwarranted expansion of 
that definition in N. L. R. B. v. Hearst Publications, 
Inc., 322 U. 8. 111, to include persons who would be 
considered independent contractors at common law. 
See, e. g., H. Rep. No. 245 on H. R. 3020, 80th Cong., 
Ist Sess., p. 18; and H. Conf. Rep. No. 510 on H. R. 
3020, 80th Cong., Ist Sess., pp. 32-33. Congress 
broadly viewed as employees persons who ‘‘work for 
wages or salaries under direct supervision,’’ and as 
independent contractors persons who ‘‘undertake to do 
a job for a price, decide how the work will be done, 
usually hire others to do the work, and depend for 
their income not upon wages, but upon the difference 
between what they pay for goods, materials and labor 
and what they receive for the end result, that is, 
upon profit’? (H. Rep. No. 245, supra). 

As shown by the legislative history of amended 
Section 2 (3), whether in any given situation the 
relationship at issue is that of employer-employee or 
that of an independent contractor must be determined 
by “common law concepts.” N. L. R. B. v. Nu-Car 
Carriers, Inc., 189 F. 2d 756, 757 (C. A. 3), certiorari 
denied, 342 U. S. 919. See also, N. L. R. B. v. Stein- 
berg, 182 F. 2d 850, 854-855 (C. A. 5). Generally, 
under the common-law test of “‘right of control,’’ an 
independent contractor relationship has been found 
where the person for whom the work is to be done, 
while he may control the result to be accomplished by 
the work, does not control the details and means by 
which that result is accomplished. United States v. 
Silk, 331 U. 8. 704; N. L. R. B. v. Steinberg, 182 F. 
2d. 850, 857-858 (C. A. 5); Williams v. United States, 
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126 F. 2d 129, 132-133 (C. A. 7), certiorari denied, 
317 U. S. 655. Lack of direct supervision, an oppor- 
tunity for profit from sound management, ownership 
of the equipment with which the work is to be done, 
the right to hire helpers, and the payment of expenses 
incidental to the work to be done, are factors indicating 
an independent contractor relationship. Ibid. The 
presence of these factors in this case, and the absence 
of persuasive countervailing factors, establish that the 
Board, when it found the drivers working under 
the independent distributorship plan to be independ- 
ent contractors rather than employees, had ‘‘warrant 
in the record and a reasonable basis in law.”’ 
N. L. RB. B. v. Hearst Publications, 322 U. S. 111, 
130-131. 

1. The drivers manage their routes without Com- 
pany supervision. The degree of control exercised by 
the drivers over the management of their routes per- 
suasively indicates their status as independent con- 
tractors. Milk deliveries must be made, of course, on 
a regular basis and within certain hours. Apart from 
these general requirements, the drivers have complete 
discretion how best to service and develop their routes. 
This discretion includes determining the order of de- 
liveries, promoting sales by appropriate advertising 
and giveaways, pricing products, and extending credit 
to customers. 

2. Ownership of equipment, payment of business 
expenses, and hiring of help. The drivers pay vir- 
tually all expenses connected with the distribution of 
the Company’s products. They purchase, repair, and 
service their trucks, pay necessary licensing fees and 
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taxes, place their own insurance, pay for advertising, 
legal, and accounting service, and hire and pay their 
own vacation or relief help. 

3. Opportunity for profit from sound management. 
The independent distributorship plan affords the driv- 
ers an opportunity to increase profits by sound man- 
agement. A driver may reduce expenses by a prudent 
investment in a new truck, or by keeping his own 
books. He may promote sales by special services or 
by appropriate advertising. His profits may be re- 
duced if he prices his products unwisely or extends 
eredit to customers too freely. If he mismanages his 
route and loses customers, he will receive, in the event 
of Company recapture, less for his route than he 
paid (J. A. 86-87). Conversely, if he builds up the 
route he will receive more than he paid should he 
resell it to the Company (7bid.). 

In sum, the drivers derive their income from 
profits, which will vary with the skillful handling 
of operating details and the prudent management of 
business expenses, including the hiring of helpers to 
do the work. In those circumstances, ‘‘where the ar- 
rangements leave the driver-owner So much responsi- 
bility for investment and managemen ”” (Umted 
States v. Silk, 331 U. S. 704 at 719), we submit the 
drivers working under the Company’s independent 
distributorship plan may reasonably be held independ- 
ent contractors. 

The circumstances on which the Union relies in its 
attempt to show that the drivers remained employees 
of the Company under the plan fall far short of 
requiring such a conclusion. The Company’s right to 
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terminate the contracts upon 30 days’ notice is not 
inconsistent with the status of the drivers as inde- 
pendent contractors. United States v. Silk, 331 U.S. 
704, 709, 716, 719; 27 Am. Jur. Independent Con- 
tractor, Section 21; 20 A. L. R. 762. The record in 
fact does not support a view that the Company re- 
served this power as a means of supervising the 
drivers in the management of their routes. On the 
eontrary, the Company did not interfere with drivers 
who properly promoted sales of the Company’s prod- 
ucts. As a result, drivers varied considerably in the 
conduct of their routes, including starting hours, sales 
promotion, handling of other products and services,’ 
dress, use of helpers, keeping of accounts, and pricing 
of products (supra, pp. 5-8). The fact that the Com- 
pany exercises general controls over the servicing of 
routes, and reserves the power to operate routes in an 
emergency, is quite consistent with a finding that the 
drivers are independent contractors. The “courts 
have repeatedly held that an employer has a right to 
exercise such control over an independent contractor 
as is necessary to secure performance of the contract 
according to its terms, in order to accomplish the re- 
sults contemplated by the parties in making the con- 
tract, without thereby creating such contractor an 
employee.” N. L. R. B. v. Steinberg, 182 F. 2d 850, 
856 (C. A. 5); see also N. L. R. B. v. Denver Building 
and Construction Trades Council, 341 U. 8. 675, 689- 


¢The Company did not enforce 2 contract provision requir- 
ing the drivers to handle Company products exclusively 


(supra, p. 7, n. 6). 





lv 

690; N. L. R. B. v. Norma Mining Co., 206 F. 2d 38, 

40-41 (C. A. 4). } | 

The Union’s reliance upon N. L. RB. B. v. N u-Car 
Carriers, Inc., 189 F. 2d 756 (C. A. 3), certiorari de- 
nied, 342 U. S. 919, is misplaced. The drivers in that 
case were nominally owners of their trucks but with 
only ‘‘the right to drive it on company business when 
instructed to do so”’ (189 F. 2d at 759). The agree- 
ments expressly reserved to the employer “the right 
to control the manner and means of driving the trac- 
tor-trailers and loading and unloading them” (bzd.). 
In actual practice, the employer ‘‘eontrolled the man- 
ner and means of doing the work’’ (ibid.). In the 
present case, the independent distributorship contracts 
did not give the Company an express right to super- 
vise ‘‘the manner and means of doing the work,” nor 
did the Company in fact exercise such control over 
the drivers, who, as genuine owners of their trucks, 
used them not only to sell products purchased from 
the Company, but to sell other products and for per- 
sonal convenience. 

In view of the foregoing, we submit that the Board 
had ample basis for its finding that the Company en- 
tered into a bona fide independent contractor relation- 
ship with its drivers. 

B. The Company did not violate Section 8 (a) (1) and (3) of the Act by 
discharging drivers who refused to enter into independent distribu- 
torship agreements 

As the Union was the bargaining representative of 
the employees at the time the Company converted to 
an independent contractor system, the Company’s 
failure to discuss the change with the Union was in 
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technical violation of Section 8 (a) (5). See May 
Dept. Stores v. N. L. R. B., 326 U. S. 376, 385, 392- 
393. The record, however, does not support the 
Union’s contention (Pet. Br. 38-40) that the Com- 
pany discharged the drivers who refused to sign in- 
dependent distributorship contracts for exercising 
their statutory right to refrain from individual bar- 
gaining. The uncontroverted testimony of Assistant 
Secretary-Treasurer Norman McClellan establishes 
that the Company decided to change to the independ- 
ent distributorship solely because of economic con- 
siderations. In introducing the plan to the drivers in 
July 1955, McClellan explained that the Company 
had been contemplating the change for a year and 
that it was satisfied that if put into effect at Tucson the 
plan would benefit both the Company and the drivers 
(J. A. 62, Tr. 1279). The Company put no pressure 
on the drivers to purchase their routes but rather 
reassured them that they could continue to work 
under the terms of the Company’s contract with the 
Union (J. A. 109). The Union suggested that the 
drivers consult ‘‘statisticians and attorneys’’ concern- 
ing the | advisability of purchasing their routes at the 
expense of employee benefits (J. A. 149; 5). The 
drivers who decided against becoming independent 
distributors were permitted to work until the contract 
between the Company and the Union expired on Oc- 
tober 1, 1955 (J. A. 150; 68). These drivers were 
discharged on October 3 in line with the Company’s 
economic decision to distribute its products through 
independent contractors (ibid.). That same day, the 
Company informed the Union that it was ready to 
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negotiate a new contract for the employees remaining 
in the bargaining unit (J. A. 149; G. C. Ex. 14). 

It thus appears that the Company appealed to the 
drivers to sign the independent distributorship con- 
tracts on the sole ground that the contracts would 
be to their economic advantage. The drivers had sim- 
ply to decide whether they wished to assume entre- 
preneurial risks and responsibilities in the hope of 
inereasing their income. This decision was still open 
to the drivers discharged on October 3. It is of no 
importance that the drivers may have believed that 
the contracts did not establish a change to a bona fide 
independent contractor system of distribution. The 
controlling fact is that the Company exercised its 
managerial right to discontinue making its own de- 
liveries for proper economic reasons and not for the 
purpose of interfering with the drivers’ rights under 
the Act. Southern Oxygen Co. v. N. L. R. B. 213 F. 
2a 738, 742 (C. A. 4); N. L. B. B. v. Tennessee Coach 
Co., 191 F. 2d 546, 550 (C. A. 6); Albrecht v. 
N. L. R. B., 181 F. 2d 652, 659 (C. A. 7). Accord- 
ingly, the Board properly held that the Company did 
not violate Section 8 (a) (1) and (3) of the Act by 
discharging the drivers who would not sign inde- 
pendent distributorship contracts. 

C. The Board's order is valid and proper 

As shown above, the Company violated the Act only 
in that it failed to give the Union an opportunity to 
discuss the independent distributorship plan as it af- 
fected the tenure of the drivers.’ The Board’s order, 


? Chairman Leedom found it unnecessary to determine whether 
the Company further violated Section 8 (2) (5) by not com- 
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. which requires the Company to afford the Union such 
an opportunity and, until it has done so, to refrain 
from executing new independent distributorship con- 
tracts with any person, is thus manifestly “adapted to 
the situation which calls for redress.’”’ N. L. R. B. v. 
Mackay Radio & Telegraph Co., 304 U. S. 333, 348. 
The Union nevertheless contends that the order does 
not give adequate relief against the Company’s unfair 
labor practice. In the Union’s view such relief re- 
quires that the situation before the unfair labor prac- 
tice be restored by reinstating the discharged drivers 
with back pay and by abrogating the existing inde- 
pendent distributorship contracts (Pet. Br. 34-42). 
The Union’s contention is without merit. 

The Union correctly states (Pet. Br. 15-17 ) that 
the Board may not exercise its broad discretion to 
frame remedial orders mechanically but must give 
due regard to the particular circumstances of a case. 
The Union, however, ignores the aspects of the pres- 
ent case which markedly differentiate it from the 
usual unfair labor practice proceeding. Contrary to 
the Union’s assertion (Pet. Br. 34-35, 37-38, 42), the 
Company’s refusal to bargain with the Union con- 
cerning the adoption of the independent distributor- 


plying with the procedural requirements of Section 8 (d) of 
the Act (J. A. 122, n. 13). The Company adopted the inde- 
pendent distributorship plan, however, because it wished to dis- 
tribute its products by engaging independent contractors. This 
Court has held that Section 8 (d) does not apply to conduct 
aimed not at contract modification but at an objective outside 
the contract. Local 9735, UMW v. N. L. R. B., No. 14030, 
decided June 20, 1958 (42 LRRM 2320, 2322). See also Sloan 
v. Journal Publishing Co., No. 6012, Oregon Supreme Court, 
decided April 23, 1958 (42 LRRM 2490). . 
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ship plan was not in “flagrant’’ disregard of its statu- 
tory obligation but stemmed from its belief that it was 
entirely a matter for the drivers to determine for 
themselves whether they wished to abandon their em- 
ployee status and become independent contractors. 
Again contrary to the Union’s argument, the drivers 
who signed the independent distributorship contracts 
were not coerced into so doing. As stated supra, 
p. 18, the Company’s sole appeal to the drivers was 
that they could make more money working as inde- 
pendent distributors. It did not put pressure upon 
the men to sign the contracts at once, but advised 
them to consider the matter carefully and assured 
them that meanwhile they could continue to work 
under the terms of the Union contract, which had 
almost three months to run. Several drivers there- 
after consulted with Union President Grant, who ad- 
mitted telling them to get legal advice as to whether 
the “‘so-called’’ contracts actually established an inde- 
pendent contractor relationship, and, if so, whether 
accepting such contracts “would be to the best of their 
interests’’ (J. A. 5). 

It thus appears that the drivers signed the inde- 
pendent distributorship contracts free of Company 
coercion, and by so doing entered into a genuine 
independent contractor relationship with the Com- 
pany, entailing a considerable investment of time, 
effort, and money in their routes. This relationship, 
arrived at in good faith, obviously should not be dis- 
turbed unless such action is essential to effective col- 
lective bargaining over the continuation or extension 
of the plan. Such is not the case. Since the con- 
tracts are terminable upon 30 days’ notice by any 
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contracting party, the Company, if persuaded by 
Union argument, may readily return to the employee 
method of distributing its products. Moreover, the 
Union’s bargaining position, insofar as it rests upon 
driver support, is not compromised by continuing the 
contracts in effect. The Union may succeed in obtain- 
ing a return to the employee method of distribution 
if the drivers are dissatisfied with the independent 
distributorship system. The Union cannot complain, 
however, if the drivers are satisfied with the 
plan and are willing, now as when they executed the 
contracts, to forego collective bargaining rights under 
the Act and other benefits contingent upon employee 
status. We submit that, in view of the particular cir- 
cumstances of this case, the Board properly concluded 
that abrogating the existing contracts, entered into 
for valid and proper economic reasons, would not be 
appropriate or necessary to remedy the Company’s 
non-wilful and limited refusal to bargain with the 
Union. 

The Board was likewise acting well within its dis- 
eretion in not requiring the Company to reinstate 
with back pay the drivers discharged on October 3. 
The Board has statutory authority to order such 
affirmative action where in its judgment such relief 
“will effectuate the policies of the Act.’’ Section 10 
(c). Whether in a particular case this remedy is to 
be prescribed is essentially a matter entrusted to the 
diseretion of the Board. See Phelps Dodge Corp v. 
N. L. BR. B., 313 U. S. 177, 194-196; Jacob Siegel Co. 
v. F.'T. C., 327 U. S. 608, 611-612; N. L. R. B. v. 
Tovrea Packing Co., 111 F. 2d 626, 680 (C. A. 9); 
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N. L. R. B. v. F. W. Woolworth Co., 121 F. 2d 658, 
662 (C. A. 2); Herzfeld v. F. T. C., 140 F. 2d 207, 209 
(C. A. 2); see also Waliace Corp. v. N. L. R. B., 141 
F. 2d 87, 91, affirmed, 323 U.S. 248, where the Fourth 
Circuit commented that “The provision as to back pay 
appears rather hard upon the company, * * * but 
this was a matter for the Board and not for us.’”” As 
the Supreme Court stated in the Siegel case, 327 U.S. 
at 612, when an administrative agency fashions a 
remedial order, ‘‘judicial review * * * extends no 
further than to ascertain whether the [Board] made 
an allowable judgment in its choice of remedy.” 

Even where discharges were plainly violative of 
the Act the Board, as the Wallace case quoted above 
suggests, is not required automatically to order rein- 
statement and back pay, for each case must turn on 
its own facts. See, for example, U. &d M. Wood- 
working Co., 6 N. L. R. B. 372, 383; Smith Wood 
Products, Inc., 7 N. L. R. B. 950, 957; McKesson & 
Robbins, Inc., 19-N. L. R. B. 778, 800. In the instant 
ease the Board’s determination not to order that re- 
lief was, at the very least, an “‘allowable judgment.”’ 
Thus, contrary to the Union’s assertion (Pet. Br. 
33-39), the Company discharged these drivers solely 
because they would not work as independent con- 
tractors and not in reprisal for having insisted on 
bargaining through the Union (supra, pp. 17-19). As 
the discharges were unrelated to union activity, vindi- 
cation of the statutory policy against discrimination did 
not require ordering these employees reinstated with 
back pay. Nor is such relief required under Section 
8 (a) (5) to remedy the Company’s technical failure 














24 


to bargain with the Union over the adoption of the 
independent distributorship plan, for this violation is 
adequately remedied by preventing a recurrence of the 
unfair labor practice, and ensuring collective bargain- 
ing in the future. The West Boylston case, relied 
upon by the Union (Pet. Br. 40-41), is inapposite as 
the employer’s refusal to bargain with the union in 
that case constituted a deliberate and flagrant vio- 
lation of its bargaining obligation (87 N. L. R. B. 
808, 809). Moreover, in that case the employees’ loss 
of employment was directly attributable to the em- 
ployer’s failure in recalling laid-off employees to ob- 
serve established seniority rights (87 N. L. R. B. 
812-813) .* 

In short, the sole violation here involved is a tech- 
nical failure to bargain, violative of Section 8 (a) 
(5). The Board’s remedy for this violation is a con- 
ventional cease-and-desist order, and an affirmative re- 
quirement to bargain in the future. Possibly the 
Board could also have ordered the contracts abrogated 
or the dischargees reinstated with back pay, but its 
failure to do so represents a considered judgment on 
its part as to what would best effectuate the policies 
of the Act. Under settled law this ‘‘allowable judg- 
ment’’ (Szegel case, supra) as to remedy “‘is pecu- 
harly a matter for administrative competence’’ 
(Phelps Dodge, supra, 313 U. S. at 194), and should 
not be overturned. 


*Even under those circumstances the Board took cognizance 
of the employer’s lack of antiunion motivation in recalling em- 
ployees and directed reinstatement pursuant to seniority, with 
back pay to be awarded only if the employer failed to reinstate 
senior employees (87 N. L. R. B. 813-814). 
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CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that the petition to modify the Board’s order 
should be denied. 


JEROME D. FENTON, 
General Counsel, 
THomas. J. McDERMOTT, 
Associate General Counsel, 
Marcet MALLEeT-PREVOST, 
Assistant General Counsel, 
FREDERICK U. REEL, 
MELVIN POLLACK, 
Attorneys, 
National Labor Relations Board. 
Aveust 1958. 
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REPLY BRIEF FOR PETITIONER 


The brief for the National Labor Relations Board re- 
quires reply in only three particulars, as follows: 

1. Contrary to the assumption of the Board made at the 
beginning of its argument that the fundamental issue in 
this litigation is whether the contracts converted the driv- 
ers’ status from that of employees to that of independent 
contractors, and as seen from the agreed-upon Statement 
of Questions Presented, the basic issue in this case is 
whether the remedial Order of the Board was inadequate, 
inappropriate, or otherwise improper. As indicated by the 
silences in the Board’s brief, if the employer-employee re- 
lationship was not terminated by the making of the 
individual contracts, then, clearly, the Board’s Order is im- 
proper. But even if this relationship had been ended, 
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nevertheless, for the reasons set forth in our principal 
brief, and particularly in view of the 8(d) violation which 
counsel for the Board, like the Board’s Chairman, ignores, 
then the Chairman’s Order nevertheless must be considered 
improper. 

That the signing of the individual contracts did not op- 
erate to destroy the employer-employee relationship is 
demonstrated by the inadequacy and sometimes inaccuracy 
of the Board’s argument on this point. To support the posi- 
tion of the Chairman, who alone of the Board’s Members 
found that an independent contractor relationship had been 
established, counsel for the Board is obliged to rely on and 
stress various details of the milk distributing operation, 
none of which is entirely relevant to or essentially affects 
the basic question of where the real, the underlying control 
over the milk delivery operations is lodged. And in discuss- 
ing this question counsel for the Board has further ignored 
the basic principle that right to control rather than actual 
control is the determining factor. NV.L.R.B. v. Nu-Car Car- 
riers, Inc., 189 F. 2d 956. On this issue the provisions of 
the individual contracts are conclusive against the Chair- 
man’s conclusions. 


Further, various statements in the Board’s brief respect- 
ing operating controls over the distributorships are some- 
what inaccurate or misleading. Thus the Board’s brief 
(p. 5) implies that the drivers can now lay out and change 
routes as they see fit, whereas the fact is (J.A. 71, Sec. 1 
of the individual contract) that Shamrock Dairy has re- 
served to itself the right to change routes. Similarly, the 
Board (p. 5 of its brief) implies that the drivers can now 
determine for themselves when to start delivery, but this 
ean hardly be so when, under the individual contracts (J.A. 
72, Sec. 4, and J.A. 78-9, Sec. 12), the Dairy retains in 
itself the right to determine when milk can be picked up. 
Given a perishable product such as milk, surely delivery 
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time cannot be far behind pick-up time. While, as stated 
by the Board (p. 15 of its brief), drivers may place their 
own insurance, this is entirely subject to the Company’s 
approval (J.A. 72-3, Sec. 5 of individual contract). Simi- 
larly, the right of the drivers to pay their own vacation and 
relief help (Board brief, p. 15) is subject to the right of the 
Company to prescribe how much to pay (J.A. 80, Sec. 13(b) 
of individual contract) and to an implied veto in ease the 
relief help does not meet the Company’s “high standards” 
(J.A. 79). 


The Company’s unqualified right to dictate prices at 
which milk is bought by the drivers and its right to “sug- 
gest” prices at which milk is sold, taken together with the 
restraints implicit in the meeting of competitive prices, 
makes the argument (Board’s brief, p. 15) that drivers can 
progress because of their opportunity for profit from sound 
management somewhat less than convincing. The practi- 
calities of the situation indicate that opportunities for 
profit will result primarily from the willingness of the in- 
dividual drivers to work for longer and harder hours and at 
a lesser overall compensation per hour—that, in other 
words, the institution of the individual distributorship 
system is really just another form of company speedup. 


2. Counsel for the Board ignore, or attempt to pass off in 
footnote (Board brief, p. 19, footnote 7), the important 
issue of the effect of the clear violation by the employer of 
Section 8(d) of the Act, and of the total disregard by the 
employer herein of the Act’s policy of requiring parties to 
observe their contractual commitments until the contract 
expiration date, and even then to give notice of intention 
to modify. The case of Local 9735, U.M.W. v. N.LBB., 
42 LRRM 2320, cited in footnote 7 of the Board’s brief, has 
no application to the present situation. There, the issue of 
shift seniority, in respect to which a strike had been insti- . 
tuted without any 8(d) strike notice having been given, had 
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been left for separate negotiation at each mine and was 
not covered by the collective agreement. In the present case 
the employer had expressly committed itself not to require 
any individual employee to make any verbal or written 
contract which in any way conflicted with the collective 
agreement between the union and the employer. It is diffi- 
cult to imagine a more flagrant violation of a contract com- 
mitment or of the duties imposed under Section 8(d). 
Surely, to permit the employer to ignore its contract and 
statutory obligations effectuates no policy of the Act, and 
preventive measures should have been encompassed in the 
Board’s Order. 


3. The assumption throughout the Board’s brief that the 
change to the individual distributorship system was dic- 
tated for economic reasons is not supported by the record 
herein and certainly differs vastly from the record in the 
Brown Truck ease, 106 NLRB 999, where, unlike here, there 


was an express dollars and cents showing that the employer 
was obliged because of business losses to discharge his em- 
ployees and start business anew on a different basis. Here 
we have only the general statement (J.A. 62) that the Com- 
pany “felt” that for the interests of its employees and the 
good of the Dairy it should “consider” making a change. 


Respectfully submitted, 
Hersert 8. THatTcHer, 
1009 Tower Building, 
Washington 5, D. C., 


Tra ScHNEIER, 
603 Arizona Land Title Building, 
Tucson, Arizona, 


Counsel for Petitioner. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions are, as stipulated (J.A. 166-167) : 


1. Whether, upon the facts of this case, the Board should 
have found that the employer had further violated Section 
8(a) (5) of the Act by negotiating individual contracts with 
its milk drivers establishing an independent distributorship 
system, without giving the Union notice of its intention to 
terminate the current collective bargaining contract and 
without notifying the appropriate Federal and state agen- 
cies, as required in Section 8 (d). 


2. Whether, upon the facts of this case, the Board should 
have found that the employer had violated Section 8 (a) 
(1) and (3) of the Act in discharging the six drivers who 
had refused to enter into the independent distributorship 
system agreements, and accordingly should have ordered 
their reinstatement. 


3. Whether, upon the facts of this case, the Board should 
have found that the drivers retained their employee status 
notwithstanding the negotiation of the individual contracts 
between the employer and the drivers. 


4. Whether the Board failed to grant relief adequate and 
appropriate to remedy the unfair practices engaged in by 
the employer—more specifically, in failing to restore the 
status quo as it existed prior to the establishment of the 
independent distributorship system. 
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BRIEF FOR INTERVENOR 


JURISDICTIONAL STATEMENT 


This case is before the Court upon the Petition of Inter- 
national Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen & Helpers of America, Local Union No. 310 
(hereinafter sometimes called ‘‘The Union’’) to review 
and modify an Order of the National Labor Relations Board 
(hereinafter sometimes called ‘‘The Board’’) issued against 
Shamrock Dairy, Inc., (hereinafter sometimes called ‘‘The 
Employer’’, ‘‘The Company’’ or ‘‘The Intervenor’’) on 
December 16, 1957, pursuant to Section 10 (c) of the Na- 
tional Labor Relations Act, as amended (29 U.S.C.A. See. 
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151, et seq). In its Answer to the Petition the Board has 
requested that the relief sought be denied. The Company 
became a party to these proceedings as an Intervenor. 
This Court has jurisdiction under Section 10 (f) of the Act. 


STATEMENT OF THE CASE 


L 


ADOPTION BY THE INTERVENOR OF THE 
BOARD’S BRIEF 


The Intervenor adopts the position of the Board in this 
matter, and adopts the brief for the National Labor Re- 
lations Board as its brief. 


I. 


STATEMENT OF ADDITIONAL FACTS INVOLVED 


The Company, by adopting the brief of the Board, also 
adopts the Statement of Facts as presented in that brief. 
However, the Intervenor deems that it is necessary to 
point out two erroneous statements of the facts as pre- 
sented by the summary of facts in the Union’s brief. 

The Petition to Review by the Union; Petition to En- 
force its Order by the Board, and the Cross-Petition of 
SHAMROCK DAIRY, INC. are based upon the facts as 
found by the Board in its Decision (J.A. 111) and as found 
by the Trial Examiner in his Intermediate Report (J.A. 
144), which were substantially adopted by the Board, and 
the facts as they are further stated in the record before the 
Court and in the Board’s brief. 

In condensing these facts in its brief, the Union has made 
two glaring mis-statements, which are as follows: 

The first of these mis-statements is set out by the Union 
on page 3 of its brief when it states: 


‘‘The drivers were induced to sign the individual 
agreements by threats of discharge on the one hand, 
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and by promise of benefit on the other hand in the form 
of cash credits to be used for the purchase of the trucks 
by those drivers who would agree to sign the individual 
agreements, such cash to come from credits due the 
drivers under their pension plan.”’ 


The Union cites no reference to the Joint Appendix or the 
record in this case to support this statement. There is 
nothing in the record which would support such a finding 
of fact, and no such finding was made by either the Trial 
Examiner or the Board. 

The second glaring mis-statement is found on pages 3 
and 4 of the Union’s brief, wherein it is stated: 

‘¢ Ag soon as the Union learned of the establishment 
by the Employer of the independent distributorship 
plan, it dispatched a letter to the Employer, dated July 
29, 1955, complaining of the Company’s action as a 
breach of the existing collective agreement, and fur- 
ther stating that unless the Employer was willing to 
rectify the situation, the Union would be forced to take 
necessary action.’ 


The record will show that the facts are to the contrary. 
The Trial Examiner made the following finding on this 
point: 

‘<The Union soon learned of this development and 
by letter dated July 29, 1955, the Union’s president, 
Howard Grant, wrote the Respondent * * *”’ 

This is not a finding that the Union acted ‘‘as soon as the 
Union learned”’ of the matter as stated in the Union’s brief. 
Unfortunately the Trial Examiner has not made a com- 
plete finding of the facts as to the events which occurred 
prior to the letter of July 29, 1955; however, these facts are 
in the record. The independent distributor method of oper- 
ation was not a new idea of the Company in the summer of 
1955, and it was not a new concept to the Union. The Union 
had a jurisdictional area which extended throughout the 
southern portion of Arizona (T.R. 102). At that time the 
Union had Collective Bargaining Agreements which were 
identical to the Intervenor’s with several other dairies. 
And prior to the events in this case the Intervenor, as well 
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as other dairies having such contracts with the Union, had 
independent contractor route-men (T.R. 107). The Union 
had knowledge of these arrangements, and did not request 
to bargain with respect to the institution of such a relation- 
hip or on behalf of these independent contracts (T.R. 108). 
Thus, it is clear that prior to July of 1955, the Union, with 
knowledge of the facts, had made no attempt to exercise 
any right to bargain with the contracting Employer in re- 
spect to independent contractors distributing the products 
of the Employer. These independent distributors were not 
being represented by the Union and made their own ar- 
rangements with the several dairies for which they were 
distributing products. 

Sometime prior to July 14, 1955, Shamrock Dairy, Inc. 
had a series of meetings in its Hostess Room, during which 
the proposed plan whereby its route-men could, if they 
chose, buy their routes and become independent contractor 
distributors, were presented by the Company. Howard 
Grant, the Union business agent, learned of these meetings 
and called a general meeting of the Shamrock route-men on 
Sunday afternoon, July 17, 1955 (T.R. 109-110). At this 
meeting Grant, with the aid of his attorney, advised the 
Shamrock route-men to take the proposed Independent 
Contractor Agreements to their own statisticians and at- 
torneys and decide for themselves what action they should 
take (J.A.5). 

There is no evidence in the record to indicate whether 
anyone of the route-men who later executed an Independent 
Contractor Agreement consulted a lawyer. However, the 
evidence is very plain that many of them decided the mat- 
ter for themselves. Subsequent to this July 17th meeting, 
and through July 30, 1955, the date upon which the Inter- 
venor would have received the letter of the Union dated 
July 29, 1955, twenty route-men of the Intervenor executed 
In‘lependent Contractor Agreements with the Intervenor. 
(T.R. 1078-81) 

On July 20, 1955, several of the route-men walked out 
after the Union refused to take any action of its own (T.R. 
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113). However, this action was not a strike called by the 
Union in protest to what it considered an unfair labor prac- 
tice (T.R. 116). In fact, Grant had urged the men on the 
previous night not to take economic action and again ad- 
vised that they consult their own attorneys and make up 
their minds for themselves (T.R. 114). 


On the day the walk-out occurred, Shamrock Dairy, Inc. 
sent each driver who had not come to work that day a tele- 
gram informing him that the decision as to whether he 
would sign the Independent Contractor Agreement was a 
voluntary one on his part and that if he did not wish to do 
so he could continue employment under the provisions of 
the then existing Union contract (J.A. 108). On this same 
day, July 20th, Grant contacted the Intervenor for the first 
time. This contact was made by a telephone call to the 
senior Mr. McClelland. On direct examination Grant testi- 
fied that he called McClelland to ‘‘see if we could not get 
the men back to work’’ (T.R. 90). No request was made 
at this time to bargain about the Independent Contractor 
Agreements and both Grant and McClelland testified that 
this conversation was for the purpose of returning the 
employees to work (T.R. 117, 1208-1209). Apparently the 
telegrams accomplished the purpose for which Grant had 
ealled for the employees all returned to work the following 
day (T.R.119). 


Therefore, in reviewing the above facts it becomes ex- 
ceedingly clear that the Union did not dispatch a request 
to bargain to the Company ‘‘as soon as the Union learned’’ 
of the proposed Independent Contractor Distributor Agree- 
ments. In fact, the Union delayed approximately twelve or 
more days. And during that time the Union advised its 
members to seek other guidance as to whether they should 
enter into the Independent Contractor relationship with 
the Company. And furthermore the Union was in com- 
munication with one of the Company’s officers during that 
period and did not raise this issue. It is clear the Union 
waited and it waited until a substantial number of In- 
dependent Contractor Agreements had been executed, be- 
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fore attempting to assert any rights it might have had to 
bargain on the Independent Contractor relationship. 


Til. 
SUBSEQUENT EVENTS 


The Board held that the Company is guilty of a technical 
and inadvertent violation of the Act and that this is the 
sole unfair labor practice by the Company. The Board has 
further found that the Company and its independent con- 
tractors arrived at this relationship in good faith. The 
Company has further displayed its good faith by complying 
with the Board’s Order and posting the notice to all em- 
ployvees required thereby. The Company is complying with 
the Board’s Order and stands ready to negotiate in good 
faith with the Union as directed by the Board’s Order. 


STATEMENT OF POINTS—ARGUMENT 


The Intervenor having adopted the brief of the Board in 
its entirety hereby utilizes the balance of the Board’s brief 
to relay the statement of points and arguments sections of 
its brief. 


CONCLUSION 


For the foregoing reasons and for the reasons stated in 
the Board’s brief, it is respectfully submitted that the Peti- 
tion to Modify the Board’s Order should be denied. 


ArtHur M. Kvut, 
201 Pennsylvania Avenue, S.E. 
Washington, D. C. 


SuimMeE., Hiiz, Cavanacu & KiernpIENsT 
RicHarp G. KLEINDIENsST, 
1018 Title & Trust Building, 
Phoenix, Arizona 


Counsel for Intervenor. 7350 




















